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Òàêàÿ âàæíåéøàÿ öåëü êîíñòèòóöèîííîãî ïðàâîñóäèÿ,
êàê çàùèòà ñîöèàëüíûõ ïðàâ ÷åëîâåêà è ãðàæäàíèíà, â
ñâîåé îñíîâå ñîäåðæèò ïðèíöèï îáåñïå÷åíèÿ ñïðàâåä-
ëèâîñòè.

Âûäâèíóòûé åùå äðåâíèìè ìûñëèòåëÿìè ïðèíöèï
ñïðàâåäëèâîñòè è ðàâåíñòâà ñîñòàâëÿåò ÿäðî âñåãî ñîâ-
ðåìåííîãî ïðàâà, â òîì ÷èñëå ñîöèàëüíûõ ïðàâ ÷åëîâåêà.
Èäåþ ñîöèàëüíîé ñïðàâåäëèâîñòè ïîääåðæèâàþò âñå ìè-
ðîâûå ðåëèãèè. Õðèñòèàíñòâî ïðèçûâàåò «âîçëþáèòü
áëèæíåãî, êàê ñàìîãî ñåáÿ». Â èóäàèçìå ïîíÿòèÿ «ìèëî-
ñåðäèå» è «ñïðàâåäëèâîñòü» îáîçíà÷àþòñÿ îäíèì è òåì
æå ñëîâîì. Îäèí èç ïÿòè ñòîëïîâ èñëàìñêîé âåðû - çàêàò
- ïðåäñòàâëÿåò ñîáîé ìèëîñòûíþ áåäíûì è íóæäàþùèì-
ñÿ. Áóääèñòû ñ÷èòàþò ñâîèì äîëãîì çàáîòèòüñÿ î áåäíûõ.

Íà ñîñòîÿâøåìñÿ â ýòîì ãîäó XI Âñåìèðíîì Ðóññêîì
Íàðîäíîì Ñîáîðå Ïàòðèàðõ Àëåêñèé II îòìå÷àë, ÷òî äëÿ
èñêîðåíåíèÿ áåäíîñòè íåîáõîäèìî ïîñòðîèòü ýòè÷åñêè
îðèåíòèðîâàííóþ ýêîíîìèêó è îòëàäèòü ñèñòåìó ñîöè-
àëüíîé îòâåòñòâåííîñòè. 
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öèàë è òàëàíòû ðàñòðà÷èâàþòñÿ, à êàïèòàë, çåìëÿ è äðó-
ãèå ðåñóðñû íå èñïîëüçóþòñÿ ïîëíîöåííî. Íåðàâåíñòâî
â ñôåðå êîíòðîëÿ íàä ðåñóðñàìè, - ãîâîðèòñÿ â Äîêëàäå
Âñåìèðíîãî áàíêà, - ñïîñîáñòâóåò íåðàâåíñòâó â ñôåðå
êîíöåíòðàöèè âëàñòè,à ýòî íàõîäèò âûðàæåíèå â íèçêîì
êà÷åñòâå èíñòèòóòîâ ãîñóäàðñòâåííîãî óïðàâëåíèÿ: íèê-
òî íå ñòèìóëèðóåò ãîñóäàðñòâåííûå ó÷ðåæäåíèÿ ê ïîâû-
øåíèþ ïîäîò÷åòíîñòè. 

Åñëè áàëàíñ âëàñòè íåâåðåí, çíà÷èò, ñóùåñòâóåò íåðà-
âåíñòâî áîãàòñòâà è ýêîíîìè÷åñêèõ âîçìîæíîñòåé. Ëî-
âóøêè íåðàâåíñòâà îáðàçóþò ïîðî÷íûé êðóã,ýêîíîìè÷åñ-
êîå è ïîëèòè÷åñêîå íåðàâåíñòâà óñèëèâàþò äðóã äðóãà.

Ìåðû âìåøàòåëüñòâà, ïîâûøàþùèå ÷åëîâå÷åñêèé ïî-
òåíöèàë òåõ, ó êîãî îí íàèáîëåå îãðàíè÷åí (ïðåæäå âñå-
ãî ó áåäíûõ), ïîìîãóò èì ñòàòü è áîëåå ïðîèçâîäèòåëü-
íûìè ýêîíîìè÷åñêè, è áîëåå ðåçóëüòàòèâíûìè ïîëèòè-
÷åñêè. Ïðîöåññû ïåðåðàñïðåäåëåíèÿ äîñòóïà ê çåìëå,
èíôðàñòðóêòóðíûì óñëóãàì è, êîíå÷íî, ïðàâîñóäèþ ñïî-
ñîáíû, ñ îäíîé ñòîðîíû, ðàñøèðèòü ïðàâà áåäíÿêîâ, à ñ
äðóãîé - ïîâûñèòü èõ èíâåñòèöèîííûå âîçìîæíîñòè.
Ãëàâíûé ïóòü ê óñèëåíèþ ñïðàâåäëèâîñòè íà ðûíêàõ -
óëó÷øåíèå êà÷åñòâà èíñòèòóòîâ, ïîääåðæèâàþùèõ è äî-
ïîëíÿþùèõ ðûíêè, äîñòèãàåìîå íà ïóòÿõ ðàñøèðåíèÿ
äîñòóïà ê íèì è îáåñïå÷åíèÿ ñïðàâåäëèâûõ ïðàâèë.

Êîíñòèòóöèîííûé ïðèíöèï ñîöèàëüíîãî ãîñóäàðñòâà
ïðåäïîëàãàåò ñîçäàíèå ðàâíûõ âîçìîæíîñòåé äëÿ âñåõ
÷ëåíîâ îáùåñòâà,ïðîâåäåíèå ñîöèàëüíîé ïîëèòèêè,ïðèç-
íàþùåé çà êàæäûì ÷ëåíîì îáùåñòâà ïðàâî íà òàêîé óðî-
âåíü æèçíè (âêëþ÷àÿ ïèùó,îäåæäó,æèëèùå,ìåäèöèíñêèé
óõîä è ñîöèàëüíîå îáñëóæèâàíèå), êîòîðûé íåîáõîäèì
äëÿ ïîääåðæàíèÿ çäîðîâüÿ è áëàãîñîñòîÿíèÿ åãî ñàìîãî
è åãî ñåìüè,êîãäà îí ðàáîòàåò,à òàêæå â òîì ÷èñëå â ñëó-
÷àÿõ áåçðàáîòèöû, áîëåçíè, èíâàëèäíîñòè, ñòàðîñòè. 

Â ñâÿçè ñ ýòèì êîíñòèòóöèîííîå ïðàâî êàê áàçîâûé
ðåãóëÿòîð îáùåñòâåííûõ îòíîøåíèé ïðèîáðåòàåò âñå
áîëåå âûðàæåííîå ñîöèàëüíîå èçìåðåíèå. Èñòîðèÿ ýòî-
ãî ïðîöåññà õîðîøî èçâåñòíà: îïûò ðàçâèòèÿ ÷åëîâå÷å-
ñòâà â XX âåêå,ñ åãî ïðîöåññàìè èíäóñòðèàëèçàöèè è óð-
áàíèçàöèè, ñ ïåðåðàñïðåäåëåíèåì íàñåëåíèÿ ìåæäó ãî-

«Âñå ìû - öåðêîâü, ãîñóäàðñòâî, ïðåäïðèíèìàòåëè, îá-
ùåñòâî â öåëîì - äîëæíû ïîçàáîòèòüñÿ î òîì, ÷òîáû ñðå-
äè íàñ áûëî êàê ìîæíî ìåíüøå áåäíûõ, óíèæåííûõ, îò÷à-
ÿâøèõñÿ ëþäåé»,- ãîâîðèë â ñâîåì âûñòóïëåíèè Ïàòðèàðõ.

Ïðîáëåìà ïðåîäîëåíèÿ áåäíîñòè è îáåñïå÷åíèÿ ñî-
öèàëüíîé ñïðàâåäëèâîñòè - ïðîáëåìà âñåìèðíàÿ.

Â ñâîåé ïåðâîé, íàïèñàííîé â ñàíå ïîíòèôèêà, êíèãå
«Èèñóñ èç Íàçàðåòà» Ïàïà Áåíåäèêò XVI ìíîãî âíèìàíèÿ
óäåëÿåò êðèòèêå «çëà» ýêñïëóàòàöèè áåäíûõ è âîñõèùà-
åòñÿ ó÷åíèåì Èèñóñà î ñîöèàëüíîé ñïðàâåäëèâîñòè.

Òûñÿ÷åëåòèÿ ÷åëîâå÷åñòâî èùåò ïóòü äîñòèæåíèÿ
ñïðàâåäëèâîñòè. Íà êàæäîì ýòàïå èñòîðè÷åñêîãî ðàçâè-
òèÿ ýòè ïóòè èìåþò ñâîþ ñïåöèôèêó. Ìû æèâåì â ãëîáà-
ëèçèðóþùåìñÿ ìèðå. Ýòî èìååò ñâîè ïëþñû è ìèíóñû.
Ïðè÷åì ïîñëåäíèå, ê ñîæàëåíèþ, ïðåîáëàäàþò. Íåäàâ-
íèé äîêëàä «Ñïðàâåäëèâîñòü è ðàçâèòèå» (2006 ãîä),
ïîäãîòîâëåííûé Âñåìèðíûì áàíêîì - Ìåæäóíàðîäíûì
áàíêîì ðåêîíñòðóêöèè è ðàçâèòèÿ, ïîêàçûâàåò, ÷òî êî-
ðåííûå ïðè÷èíû áåäíîñòè çàêëþ÷àþòñÿ â ñî÷åòàíèè îò-
ñóòñòâèÿ âëàñòè ñ îòñóòñòâèåì èíâåñòèöèîííûõ âîçìîæ-
íîñòåé. Îòñóòñòâèå äîõîäîâ - îòñóòñòâèå äîñòóïà ê óñëó-
ãàì, îòñóòñòâèå àêòèâîâ - âñå ýòè ôîðìû îáåçäîëåííîñ-
òè ñî÷åòàþòñÿ ñ îòñóòñòâèåì «ãîëîñà»,îòñóòñòâèåì âëàñ-
òè è îòñóòñòâèåì ñòàòóñà. Ìåðû ñî ñòîðîíû ãîñóäàðñòâà
ìîãëè áû ðàñøèðèòü èíâåñòèöèîííûé ïîòåíöèàë òåõ,÷üè
âîçìîæíîñòè îãðàíè÷åíû,ïóòåì èíâåñòèöèé â èõ ÷åëîâå-
÷åñêèé êàïèòàë,â èíôðàñòðóêòóðó,êîòîðîé îíè ïîëüçóþò-
ñÿ, à òàêæå îáåñïå÷åíèÿ ÷åñòíîñòè è áåçîïàñíîñòè íà
ðûíêàõ, ãäå îíè ñîâåðøàþò ñäåëêè. È åñëè ãîñóäàðñòâî
ýòîãî íå äåëàåò,çíà÷èò îíî ñäåëàëî âûáîð â ïîëüçó èíûõ
ïðèîðèòåòîâ.

Ïðîâîäèìàÿ ïîëèòèêà,êîòîðàÿ íå ñïîñîáñòâóåò óñòðà-
íåíèþ ýêîíîìè÷åñêè íåýôôåêòèâíûõ âèäîâ íåñïðàâåä-
ëèâîñòè, ÿâëÿåòñÿ ïðÿìî èëè êîñâåííî ðåçóëüòàòîì ïî-
ëèòè÷åñêîãî âûáîðà.

Ïîäîáíûå ïîëèòè÷åñêèå ïðîñ÷åòû, ïîðîæäåííûå
íåñïðàâåäëèâîñòüþ è óâåêîâå÷èâàþùèå åå, âðàæäåáíû
ïðîöâåòàíèþ. Ëþäè, ëèøåííûå âîçìîæíîñòåé, íå ñïî-
ñîáíû âíîñèòü âêëàä â ðàçâèòèå ñâîèõ ñòðàí. Èõ ïîòåí-
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ðîäîì è äåðåâíåé, ñ ïîÿâëåíèåì íîâûõ ñîöèàëüíûõ
ãðóïï, òðåáóþùèõ îñîáûõ ìåõàíèçìîâ çàùèòû èõ ïðàâ,
ïðèøëî ïîíèìàíèå òîãî, ÷òî òðàäèöèîííûå - ëèáåðàëü-
íûå - ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà íåäîñòà-
òî÷íû äëÿ ýôôåêòèâíîé çàùèòû èíòåðåñîâ ëþäåé â óñ-
ëîâèÿõ óêàçàííûõ ïðîöåññîâ. 

Ïðèìå÷àòåëüíî, ÷òî â ïîñëåäíèå ãîäû ñîöèàëüíûå
ïðîáëåìû ñòàëè àêòóàëüíûìè è äëÿ Åâðîïû. Ïðè÷åì íå
òîëüêî äëÿ Âîñòî÷íîé Åâðîïû,íî è äëÿ áëàãîïîëó÷íîé Çà-
ïàäíîé. È â ïå÷àëüíîì ïåðå÷íå ñîâðåìåííûõ óãðîç, òàêèõ
êàê òåððîðèçì,òðàíñíàöèîíàëüíàÿ ïðåñòóïíîñòü,ýêîëîãè-
÷åñêèå ïðîáëåìû, ðàñïîëçàíèå ÿäåðíîãî îðóæèÿ, ïðîáëå-
ìà ñîöèàëüíûõ ïðàâ çàíÿëà ñåé÷àñ åäâà ëè íå öåíòðàëü-
íîå ìåñòî. Ïîíèìàíèå óêàçàííûõ öåííîñòåé ïðèâîäèò ê
òîìó, ÷òî â íàñòîÿùåå âðåìÿ âî âñåì ìèðå ñîöèàëüíûì
ïðàâàì óäåëÿåòñÿ ïåðâîñòåïåííîå âíèìàíèå, ïðè÷åì
èìåííî ïðåâåíòèâíûé õàðàêòåð ñîöèàëüíîé çàùèòû èìå-
åò ïåðâîñòåïåííóþ ðîëü. Ýòî ïðîèñõîäèò êàê â ñòðàíàõ ñ
ÿðêî âûðàæåííîé ìîäåëüþ ñîöèàëüíîé îòâåòñòâåííîñòè
ãîñóäàðñòâà, ïðèñóùåé â ïåðâóþ î÷åðåäü ñêàíäèíàâñêèì
ãîñóäàðñòâàì,òàê è ñòðàíàì ñ ìîäåëüþ â áîëüøåé ñòåïå-
íè ëèáåðàëüíîé - ÑØÀ, Êàíàäå, Àâñòðàëèè. È åñëè ãîäà
òðè íàçàä íåêîòîðûå åâðîïåéñêèå êîëëåãè âñå åùå ãîâî-
ðèëè, ÷òî «óâëåêàòüñÿ ñîöèàëüíûìè ïðàâàìè - ïëîäèòü
áåçäåëüíèêîâ â îáùåñòâå»,òî ñåé÷àñ óæå ìíîãèå ïîíèìà-
þò, ÷òî îò ðåøåíèÿ ïðîáëåìû ñîöèàëüíûõ ïðàâ çàâèñèò
ñóäüáà äåìîêðàòèè íå òîëüêî â Ðîññèè, íî è â Åâðîïå.

Âàæíîñòü ðåøåíèÿ ïðîáëåìû ñîöèàëüíûõ ïðàâ â ãëî-
áàëüíîì ìàñøòàáå äåìîíñòðèðóþò ñëåäóþùèå öèôðû.
Ïåðâûé ïðåçèäåíò Åâðîïåéñêîãî áàíêà ðåêîíñòðóêöèè è
ðàçâèòèÿ Æàê Àòòàëè â ñâîåé íîâîé êíèãå «Êðàòêàÿ èñòî-
ðèÿ áóäóùåãî» èçëàãàåò ïðîãíîç, â ñîîòâåòñòâèè ñ êîòî-
ðûì êîëè÷åñòâî ëèö, æèâóùèõ ìåíåå ÷åì íà 2 äîëë. â
äåíü, ñîñòàâèò ê 2035 ãîäó 3,5 ìëðä. ÷åëîâåê ïðîòèâ 2,5
ìëðä. â 2006 ãîäó. Ýòè êàòåãîðèè íàñåëåíèÿ, ïî ìíåíèþ
Àòòàëè,ñòàíóò áåñïîðÿäî÷íî ïåðåìåùàòüñÿ ïî ïëàíåòå â
öåëÿõ âûæèâàíèÿ,ïðåâðàòÿòñÿ â «ãèïåðêî÷åâíèêîâ» è áó-
äóò øèðîêî èñïîëüçîâàòüñÿ âî âðåìÿ ðàçëè÷íûõ âîëíå-
íèé, à òàêæå ïèðàòñêîé ýêîíîìèêîé. 
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Ëþáîé íåãàòèâíûé ïðîãíîç ïèøåòñÿ â ïîçèòèâíûõ öå-
ëÿõ - ÷òîáû íå äîïóñòèòü åãî ðåàëèçàöèè. Óìåíüøåíèå
ñîöèàëüíîãî ðàçðûâà, ïðåîäîëåíèå íåñïðàâåäëèâîñòè -
ýòî çàäà÷à äåéñòâèòåëüíî åäèíàÿ äëÿ âñåé ïóáëè÷íîé
âëàñòè, â òîì ÷èñëå äëÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ,
ðàçóìååòñÿ, ñ ïðèñóùèìè åìó èíñòðóìåíòàìè ñóäåáíîé
çàùèòû ñîöèàëüíûõ ïðàâ.

Ïîíèìàíèå çíà÷åíèÿ ñîöèàëüíûõ ïðàâ íè â êîåì ñëó-
÷àå íå îçíà÷àåò ñíèæåíèå çíà÷èìîñòè òðàäèöèîííûõ -
ëèáåðàëüíûõ - ïðàâ, ãðàæäàíñêèõ è ïîëèòè÷åñêèõ. Áåç
òîðæåñòâà ëèáåðàëüíûõ èäåé íå áûëî áû ãîñóäàðñòâà è
ñîöèàëüíîãî, è ïðàâîâîãî îäíîâðåìåííî - ò.å. ãîñóäàð-
ñòâà, ãäå ñîöèàëüíûå ïðàâà ãðàæäàí ïðèíàäëåæàò èì îò
ðîæäåíèÿ, à íå äàðóþòñÿ èì ñâåðõó è èõ ïåðå÷åíü íå çà-
âèñèò îò ìîíàðøåé âîëè; ýòè ïðàâà çàêðåïëÿþòñÿ â êîíñ-
òèòóöèÿõ è çàêîíàõ è ãàðàíòèðóþòñÿ ãîñóäàðñòâîì â ñèëó
ïðèòÿçàíèé (ïîòðåáíîñòåé) ãðàæäàíñêîãî îáùåñòâà è
òðåáîâàíèé íîðì ìåæäóíàðîäíîãî ïðàâà íà îñíîâå ïðèí-
öèïà ñïðàâåäëèâîñòè è îáùåïðèíÿòûõ ñòàíäàðòîâ. Èìåí-
íî ïîýòîìó â ñîöèàëèñòè÷åñêîì ãîñóäàðñòâå, ïðîâîçãëà-
øåííîì â ÑÑÑÐ,õîòÿ è âåñüìà áëèçêîì ê ãîñóäàðñòâó ñî-
öèàëüíîìó ïî çàÿâëåííûì öåëÿì è àòðèáóòàì,à òàêæå ïî
ìåõàíèçìàì, îáåñïå÷èâàþùèì äîñòèæåíèå ýòèõ öåëåé,
ñîöèàëüíûå ïðàâà íå ìîãëè áûòü íè÷åì èíûì, êàê ïðî-
äóêòîì «äàðîâàíèÿ» ñâûøå. Òîòàëèòàðíûé ñòðîé àïðèî-
ðè ïðåäïîëàãàåò íåäåìîêðàòè÷åñêèé ïðàâîâîé ðåæèì è
èãíîðèðîâàíèå âàæíåéøèõ ïðèíöèïîâ è ïðèçíàêîâ ïðà-
âîâîãî ãîñóäàðñòâà (ïðèîðèòåò çàêîíà,ðàçäåëåíèå âëàñ-
òåé,ïîëíîöåííîå ãðàæäàíñêîå îáùåñòâî), êîòîðûå ÿâëÿ-
þòñÿ ïðåäïîñûëêîé äëÿ ñîöèàëüíîé îòâåòñòâåííîñòè ãî-
ñóäàðñòâà ïåðåä åãî ãðàæäàíàìè, äëÿ ãàðàíòèðîâàíèÿ
ñîöèàëüíûõ ïðàâ ãîñóäàðñòâîì â ñèëó ïîòðåáíîñòåé îá-
ùåñòâà è ïðèíöèïîâ ïðàâà.

Êîíñòèòóöèÿ Ðîññèè çàêðåïëÿåò ïðàâîâûå îñíîâû ñî-
öèàëüíîé çàùèòû,â òîì ÷èñëå ñîçäàíèå óñëîâèé äîñòîé-
íîé æèçíè è ñâîáîäíîãî ðàçâèòèÿ ÷åëîâåêà, îõðàíà òðó-
äà è çäîðîâüÿ, ãîñóäàðñòâåííàÿ ïîääåðæêà ñåìüè, ìàòå-
ðèíñòâà è äåòñòâà, ïðèîðèòåò ìåæäóíàðîäíûõ ñîöèàëü-
íûõ ñòàíäàðòîâ è ò.ä.. Îïðåäåëèëèñü îñíîâíûå òåíäåí-



ñîöèàëüíîé ñôåðå âîñïðèíèìàþòñÿ ãðàæäàíàìè êàê íå-
âîçìîæíîñòü èëè îòêàç îò ðåàëèçàöèè ñîöèàëüíûõ ïðàâ.
Ïîýòîìó âàæíî íàéòè áàëàíñ ìåæäó èíòåðåñàìè ãîñóäà-
ðñòâà è ñîöèàëüíûõ ãðóïï, ìåæäó âîçìîæíîñòüþ ðàçâè-
òèÿ èíäèâèäóàëüíîé ëè÷íîñòè è ïðàâîì íà ãîñóäàð-
ñòâåííóþ ïîääåðæêó. 

Ïðåîäîëåíèå «ëîâóøêè íåðàâåíñòâà» äëÿ Ðîññèè -
ýòî êðèòåðèé åå äååñïîñîáíîñòè êàê ñîöèàëüíîãî ãîñó-
äàðñòâà. Ñ îäíîé ñòîðîíû, Ðîññèÿ - ñòðàíà, ãäå ñàìûìè
âûñîêèìè òåìïàìè â ìèðå ðàñòåò êîëè÷åñòâî äîëëàðî-
âûõ ìèëëèàðäåðîâ: ñ 2005 ïî 2006 ãîä èõ êîëè÷åñòâî âû-
ðîñëî ïî äàííûì æóðíàëà «Ôèíàíñ» ñ 33 äî 61, à ñóììà
èõ àêòèâîâ âîçðîñëà ñî 171 ìèëëèàðäà äîëëàðîâ äî 310.
À,ñ äðóãîé,- ïî äàííûì Ðîññèéñêîé àêàäåìèè íàóê,çà 15
ëåò ðåôîðì ñàìûå áåäíûå ñòàëè â 2 ðàçà áåäíåå,à â öå-
ëîì 80% íàñåëåíèÿ â ìàòåðèàëüíîì ïëàíå îò ðåôîðì
áîëüøå ïîòåðÿëî, ÷åì ïðèîáðåëî.

Ýêîíîìè÷åñêèé ðîñò ïîñëå êðèçèñà 1998 ãîäà ïðîõî-
äèë â óñëîâèÿõ íåáûâàëî âûñîêîé ïîëÿðèçàöèè äîõîäîâ
íàñåëåíèÿ. Ñåé÷àñ äîõîäû 10% íàèáîëåå îáåñïå÷åííî-
ãî íàñåëåíèÿ Ðîññèè ïðåâûøàëè äîõîäû 10% íàèìåíåå
îáåñïå÷åííîãî íàñåëåíèÿ â 40 ðàç.

Ïðàêòè÷åñêè âî âñåõ ðåãèîíàõ Ðîññèè íàèáîëüøèå
ïðåèìóùåñòâà îò ðîñòà ïðîäóêòèâíîñòè ðåãèîíàëüíîé
ýêîíîìèêè ïîëó÷àþò íàèáîëåå îáåñïå÷åííûå ñëîè íàñå-
ëåíèÿ, è ýòî ïðåèìóùåñòâî ðàñòåò.

Êîíå÷íî,òàêèå äèñïðîïîðöèè òðåáóþò ïîâûøåíèÿ ýô-
ôåêòèâíîñòè êîíñòèòóöèîííîãî ïðàâîñóäèÿ ïî çàùèòå
ñîöèàëüíûõ ïðàâ ãðàæäàí,îáåñïå÷åíèÿ êîíñòèòóöèîííûõ
ïðèíöèïîâ ñïðàâåäëèâîñòè è ñîöèàëüíîãî ãîñóäàðñòâà.

Ïðàâîñóäèå ïðèçâàíî èãðàòü ñóùåñòâåííóþ ðîëü â
ñîçäàíèè ðàâíûõ óñëîâèé â ïîëèòè÷åñêîé, ýêîíîìè÷åñ-
êîé è ñîöèàëüíî-êóëüòóðíîé îáëàñòÿõ.

Ïðàâîâûå èíñòèòóòû ìîãóò îòñòàèâàòü ïîëèòè÷åñêèå
ïðàâà ãðàæäàí è îãðàíè÷èâàòü âëàñòü ýëèòû. Îíè ìîãóò
îáåñïå÷èâàòü ðàâíûå ýêîíîìè÷åñêèå âîçìîæíîñòè, çà-
ùèùàÿ èìóùåñòâåííûå ïðàâà âñåõ ãðàæäàí è îáåñïå÷è-
âàÿ îòñóòñòâèå äèñêðèìèíàöèè â ðûíî÷íûõ îòíîøåíèÿõ.

Íî â òî æå âðåìÿ î ø è á ê è  â  ç à ê î í î ä à ò å ë ü ñ ò â å, ñëà-

öèè â ñîöèàëüíîé ñôåðå, ñðåäè êîòîðûõ îòêàç îò ÷ðåç-
ìåðíîé ãîñóäàðñòâåííîé ïîääåðæêè,îáåñïå÷åíèå ìèíè-
ìàëüíûõ ñîöèàëüíûõ ïîòðåáíîñòåé ãðàæäàí, èñõîäÿ èç
èìåþùèõñÿ â ðàñïîðÿæåíèè ãðàæäàí ôèíàíñîâûõ
ñðåäñòâ, îðèåíòàöèÿ íà àäðåñíîå îêàçàíèå ñîöèàëüíîé
ïîìîùè è äðóãèå. Îäíàêî ïîíÿòíî,÷òî ïðîâîçãëàñèòü òà-
êèå óñëîâèÿ äëÿ äîñòîéíîé æèçíè è ñâîáîäíîãî ðàçâè-
òèÿ ãîðàçäî ëåã÷å, ÷åì îñóùåñòâèòü. Â íàñòîÿùåå âðåìÿ
ïî÷òè ÷åòâåðòü ãðàæäàí Ðîññèè æèâóò çà ÷åðòîé áåäíîñ-
òè, ïðè÷åì áîëüøàÿ ÷àñòü èç íèõ èìåþò ïîñòîÿííóþ ðà-
áîòó. Áîðüáà ñ áåäíîñòüþ, ïðåîäîëåíèå ñîöèàëüíîé
íåñïðàâåäëèâîñòè - îäíà èç âàæíåéøèõ çàäà÷ êàê ãîñó-
äàðñòâà, òàê è îáùåñòâà.

Õ î ò ÿ  ô î ð ì à ë ü í î  Ê î í ñ ò è ò ó ö è ÿ  Ð î ñ ñ è é ñ ê î é  Ô å ä å-
ð à ö è è  ï ð î â î ç ã ë à ø à å ò  Ð î ñ ñ è þ  ñ î ö è à ë ü í û ì  ã î ñ ó ä à ð-
ñ ò â î ì ,  ï î ë è ò è ê à  ê î ò î ð î ã î  í à ï ð à â ë å í à  í à  ñ î ç ä à í è å
ó ñ ë î â è é ,  î á å ñ ï å ÷ è â à þ ù è õ  ä î ñ ò î é í ó þ  æ è ç í ü  è  ñ â î-
á î ä í î å  ð à ç â è ò è å  ë è ÷ í î ñ ò è ,  î ä í à ê î  í è  ä ë ÿ  ê î ã î  í å
ñ å ê ð å ò ,  ÷ ò î  ò à ê î å  ñ î ñ ò î ÿ í è å  ä å ë  â  í à ø å é  ñ ò ð à í å  -
ï î ê à  â ñ å ã î  ë è ø ü  ê î í ñ ò è ò ó ö è î í í û é  è ä å à ë. Èññëåäî-
âàòåëè îöåíèâàþò ñåãîäíÿøíåå ñîñòîÿíèå Ðîññèè êàê
ô î ð ì à ë ü í î ã î  ñ î ö è à ë ü í î ã î  ã î ñ ó ä à ð ñ ò â à íà óðîâíå
ïåðâîé ïîëîâèíû 20-õ ã.ã. XX âåêà. Ñðåäè ïðè÷èí òàêîé
«íåäîðàçâèòîñòè» ñîöèàëüíûõ ìåõàíèçìîâ - ïåðåæèòêè
ñ î â å ò ñ ê î é  ï î ë è ò è ÷ å ñ ê î é  è  ñ î ö è à ë ü í î é  ñ è ñ ò å ì û, íå-
ñîîòâåòñòâèå ýêîíîìè÷åñêèõ, ñîöèàëüíûõ è èíûõ öåëåé
ïîëèòèêè ãîñóäàðñòâà äðóã äðóãó, à òàêæå òî, ÷òî ñåé÷àñ
Ðîññèÿ ïî âàæíåéøèì ìàêðîýêîíîìè÷åñêèì ïîêàçàòå-
ëÿì íàõîäèòñÿ â ãðóïïå ðàçâèâàþùèõñÿ ñòðàí. Êðîìå òî-
ãî, íà ñåãîäíÿøíèé äåíü íåò îêîí÷àòåëüíîé îïðåäåëåí-
íîñòè ñ ìîäåëüþ îáåñïå÷åíèÿ ñîöèàëüíûõ ôóíêöèé ãî-
ñóäàðñòâà. 

Ïðè ýòîì íåîáõîäèìî ó÷èòûâàòü è îæèäàíèÿ îáùåñò-
âåííîãî ñîçíàíèÿ,è èñòîðè÷åñêèé îïûò Ðîññèè: áîëüøàÿ
÷àñòü íàñåëåíèÿ,ïîìíÿ î «ñîâåòñêèõ âðåìåíàõ»,óâåðåíà,
÷òî â òîò ïåðèîä ñîöèàëüíûõ áëàã, äîñòóïíûõ êàæäîìó,
áûëî çíà÷èòåëüíî áîëüøå. Ïîýòîìó ëþáûå ïîïûòêè ãî-
ñóäàðñòâà îñâîáîäèòüñÿ îò ôóíêöèè íåïîñðåäñòâåííîãî
«îïåêóíà» ñâîèõ ãðàæäàí, èçáàâèòüñÿ îò ïàòåðíàëèçìà â

10 11

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(36)`07 Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ



Â ñâÿçè ñ ýòèì äîëæåí áûòü îïðåäåëåí êðóã (êàòàëîã)
ñîöèàëüíûõ ïðàâ,ïîäëåæàùèõ êîíñòèòóöèîííî-ïðàâîâîé
çàùèòå. 

Íàèáîëåå ïîëíûé ïåðå÷åíü ñîöèàëüíûõ ïðàâ ñîäåð-
æèòñÿ â ÷àñòè 1 Åâðîïåéñêîé ñîöèàëüíîé õàðòèè îò 3
ìàÿ 1996 ãîäà (íå ðàòèôèöèðîâàíà Ðîññèéñêîé Ôåäåðà-
öèåé). 

Êîíñòèòóöèÿ Ðîññèéñêîé Ôåäåðàöèè, îïðåäåëÿÿ ïðà-
âîâîå ïîëîæåíèå ëè÷íîñòè,âñëåä çà Âñåîáùåé äåêëàðà-
öèåé ïðàâ ÷åëîâåêà è Ìåæäóíàðîäíûì ïàêòîì 1966 ãîäà
ïðîâîçãëàñèëà òàêèå ïðàâà, êàê:

ïðàâî íà ñîöèàëüíîå îáåñïå÷åíèå,
ïðàâî íà òðóä,
ïðàâî íà ñïðàâåäëèâûå óñëîâèÿ òðóäà,
íà çàùèòó òðóäîâûõ ïðàâ âñåìè ïðåäóñìîòðåííûìè

çàêîíîì ñïîñîáàìè, âêëþ÷àÿ ïðàâî íà çàáàñòîâêó,
ïðàâî íà îáúåäèíåíèå â ïðîôåññèîíàëüíûå ñîþçû è

ñâîáîäó ïðîôñîþçíîé äåÿòåëüíîñòè,
ïðàâî íà îáðàçîâàíèå,
ïðàâî íà îõðàíó çäîðîâüÿ,
ïðàâî íà áëàãîïðèÿòíóþ îêðóæàþùóþ ñðåäó,
ïðàâî íà æèëèùå.
Ýòîò ïåðå÷åíü îñíîâíûõ ñîöèàëüíûõ ïðàâà - â ñèëó åå

ñòàòåé 17 (÷àñòü 1) è 55 (÷àñòü 1) - íå ìîæåò ñ÷èòàòüñÿ
èñ÷åðïûâàþùèì è íå ïðåïÿòñòâóåò êîíñòèòóöèîííîé çà-
ùèòå äðóãèõ îáùåïðèçíàííûõ ñîöèàëüíûõ ïðàâ è ñâîáîä
÷åëîâåêà è ãðàæäàíèíà. 

Íà ñåãîäíÿøíèé äåíü íå ñóùåñòâóåò åäèíîé êîíöåï-
öèè îñóùåñòâëåíèÿ óêàçàííûõ ïðàâ, ðàâíî êàê íå ñóùå-
ñòâóåò è å ä è í î é  ê ë à ñ ñ è ô è ê à ö è è  è õ  ê ë à ñ ñ è ô è ê à ö è è
íà îñíîâå õàðàêòåðà âûïîëíÿåìîé ñîöèàëüíîé ðîëè.
Íåêîòîðûå ó÷åíûå ïîëàãàþò, ÷òî ñîöèàëüíûå ïðàâà -
ýòî ëèøü òå ïðàâà, êîòîðûå íåïîñðåäñòâåííî ñâÿçàíû
ñ ðåàëèçàöèåé ñîöèàëüíîé çàùèòû, à èìåííî: îõðàíà
ñåìüè, ìàòåðèíñòâà è äåòñòâà, ïðàâî íà ñîöèàëüíîå
îáåñïå÷åíèå, ïðàâî íà æèëèùå, ïðàâî íà îõðàíó çäî-
ðîâüÿ è ìåäèöèíñêóþ ïîìîùü,ïðàâî íà áëàãîïðèÿòíóþ
îêðóæàþùóþ ñðåäó (ñòàòüè 38, 39, 41 è 42 Êîíñòèòó-
öèè). 

áî ïðîñ÷èòàííûå ñîöèàëüíûå ïîñëåäñòâèÿ òåõ èëè èíûõ
çàêîíîâ, îòîðâàííîñòü èõ îò ðåàëüíîé ñîöèàëüíî-ýêîíî-
ìè÷åñêîé ñèòóàöèè â îáùåñòâå, èõ íåñîãëàñîâàííîñòü ñ
îáùåñòâåííûì ìíåíèåì, êóëüòóðíûìè òðàäèöèÿìè ìîãóò
èìåòü îáðàòíûé, íåãàòèâíûé ýôôåêò äëÿ ñîöèàëüíîé
ñïðàâåäëèâîñòè â îáùåñòâå è åãî ðàçâèòèÿ.

Èìåííî òàêèå íåñîîòâåòñòâèÿ âûÿâëÿþòñÿ â õîäå îñó-
ùåñòâëåíèÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ.

Ïðàâîâûå ïîçèöèè, êîòîðûå Êîíñòèòóöèîííûé Ñóä
ñôîðìóëèðîâàë â ðåøåíèÿõ ïîñëåäíèõ ëåò, â áîëüøåé
ñòåïåíè ñâÿçàíû èìåííî ñ ðåôîðìèðîâàíèåì ñîöèàëü-
íîãî çàêîíîäàòåëüñòâà.

Êîíñòèòóöèîííî-ïðàâîâîå èñòîëêîâàíèå ïîëîæåíèé î
ñîöèàëüíîì ãîñóäàðñòâå, î þðèäè÷åñêîì ðàâåíñòâå è
ñïðàâåäëèâîñòè (â åå äâóõ èïîñòàñÿõ - «óðàâíèâàþùåé»
è «ðàñïðåäåëÿþùåé») â ðåãóëèðîâàíèè, îáåñïå÷åíèè è
çàùèòå ñîöèàëüíûõ ïðàâ ïîçâîëèëî Êîíñòèòóöèîííîìó
Ñóäó âûðàáîòàòü ïðàâîâûå ïîçèöèè, èìåþùèå ñóùåñò-
âåííîå çíà÷åíèå äëÿ çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ
îáùåñòâåííûõ îòíîøåíèé â ñôåðå ñîöèàëüíîé çàùèòû è
ïðîâåäåíèÿ åäèíîé ñîöèàëüíîé ïîëèòèêè.

2 .  Î ñ í î â í û å  ñ î ö è à ë ü í û å  ï ð à â à  í å î ò ÷ ó æ ä à å ì û  è
ï ð è í à ä ë å æ à ò  ê à æ ä î ì ó  î ò  ð î æ ä å í è ÿ .

Ïðîâîçãëàøåíèå Ðîññèéñêîé Ôåäåðàöèè ñîöèàëüíûì
ãîñóäàðñòâîì ïðåäîïðåäåëÿåò ïðîâåäåíèå ñîöèàëüíîé
ïîëèòèêè,íàïðàâëåííîé íà ïðèçíàíèå è çàùèòó ñîöèàëü-
íûõ ïðàâ ÷åëîâåêà,íà îñíîâå ïðèíöèïà ñïðàâåäëèâîñòè
è â ñîîòâåòñòâèè ñ îáùåïðèçíàííûìè ìåæäóíàðîäíî-
ïðàâîâûìè ñòàíäàðòàìè. 

Ïðèçíàíèå è îáåñïå÷åíèå ñîöèàëüíûõ ïðàâ è ãàðàí-
òèé èõ ðåàëèçàöèè èìååò ïðèíöèïèàëüíîå çíà÷åíèå äëÿ
îáùåñòâåííîãî ðàçâèòèÿ è áëàãîïîëó÷èÿ. Ýòî íå òîëüêî
äåìîíñòðèðóåò ïðèâåðæåííîñòü ãîñóäàðñòâà îáùå÷åëî-
âå÷åñêèì öåííîñòÿì è ãóìàíèñòè÷åñêèì èäåàëàì,÷òî ñà-
ìî ïî ñåáå î÷åíü âàæíî è õàðàêòåðèçóåò êà÷åñòâåííîå
ñîñòîÿíèå ãîñóäàðñòâà,íî è ÿâëÿåòñÿ ôàêòîðîì,îáåñïå-
÷èâàþùèì ñîöèàëüíóþ áåçîïàñíîñòü, ñòàáèëüíîñòü ðàç-
âèòèÿ îáùåñòâà.
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ðàçëè÷íûõ îòðàñëåé ïðàâà è ïðàâîâûõ èíñòèòóòîâ. Ðåà-
ë è ç à ö è ÿ  æ å  ó ê à ç à í í û õ  ï ð à â  î á å ñ ï å ÷ è â à å ò ñ ÿ  ï ð å-
ä î ñ ò à â ë å í è å ì  ø è ð î ê î ã î  ê ð ó ã à  â î ç ì î æ í î ñ ò å é, â òîì
÷èñëå óñòàíîâëåíèåì äëÿ îòäåëüíûõ êàòåãîðèé ãðàæäàí
äîïîëíèòåëüíûõ ñîöèàëüíûõ áëàã â âèäå ìåð ñîöèàëü-
íîé ïîääåðæêè èëè ëüãîò. Âêëþ÷åíèå óêàçàííûõ ñîöè-
àëüíûõ áëàã â ñèñòåìó ñîöèàëüíîé çàùèòû áûëî îáóñ-
ëîâëåíî íèçêèì óðîâíåì ïåíñèîííîãî îáåñïå÷åíèÿ è çà-
ðàáîòíîé ïëàòû. 

Îäíîé èç î ñ í î â í û õ  ï ð î á ë å ì, êîòîðàÿ âñå åùå íå
ðàçðåøåíà â õîäå ïðîâîäèìûõ ïåíñèîííûõ ðåôîðì, ÿâ-
ëÿåòñÿ ó ñ ò à í î â ë å í è å  ð à ç ì å ð à  ï å í ñ è è ,   ï î ç â î ë ÿ þ ù å-
ã î  ó ä î â ë å ò â î ð è ò ü  õ î ò ÿ  á û  ì è í è ì à ë ü í û å  ï î ò ð å á í î ñ-
ò è  ÷ å ë î â å ê à. Ïî ðåçóëüòàòàì Âñåðîññèéñêîãî öåíòðà
óðîâíÿ æèçíè ïîêóïàòåëüíàÿ ñïîñîáíîñòü ñðåäíåé òðó-
äîâîé ïåíñèè ïî ñòàðîñòè, êîòîðóþ ïîëó÷àþò áîëåå 29
ìëí. ÷åëîâåê, ëèøü íåìíîãî ïðåâûøàåò ïðîæèòî÷íûé
ìèíèìóì; ïåíñèè ïî èíâàëèäíîñòè, êîòîðûå ïîëó÷àþò
4,2 ìëí. ðîññèÿí, ïî ñëó÷àþ ïîòåðè êîðìèëüöà è ñîöè-
àëüíûå ïåíñèè âîîáùå íèæå ýòîãî íîðìàòèâà1. Êîýôôè-
öèåíò çàìåùåíèÿ ïåíñèåé óòðà÷åííîãî çàðàáîòêà â Ðîñ-
ñèè â íàñòîÿùåå âðåìÿ ñîñòàâëÿåò 25%, åñëè æå ó÷èòû-
âàòü «òåíåâóþ» çàðàáîòíóþ ïëàòó, òî ðåçóëüòàò áóäåò
åùå íèæå. Äëÿ ñðàâíåíèÿ: êîýôôèöèåíò çàìåùåíèÿ, óñ-
òàíîâëåííûé 1 0 2 - é  Ê î í â å í ö è å é  Ì Î Ò  è  Å â ð î ï å é ñ ê è ì
ê î ä å ê ñ î ì  ñ î ö è à ë ü í î ã î  î á å ñ ï å ÷ å í è ÿ ,   ñ î ñ ò à â ë ÿ å ò
4 0 %  ð à í å å  ï î ë ó ÷ à å ì î ã î  ç à ð à á î ò ê à. 

Ìèíèìàëüíàÿ çàðàáîòíàÿ ïëàòà íå äîñòèãàåò âåëè÷è-
íû ïðîæèòî÷íîãî ìèíèìóìà,êîòîðûé â ñðåäíåì ïî ñòðà-
íå (ñ ó÷åòîì äàííûõ 77 ñóáúåêòîâ Ðîññèéñêîé Ôåäåðà-
öèè) çà ÷åòâåðòûé êâàðòàë 2006 ãîäà ñîñòàâèë 3353 ðóá.
Ñîîòíîøåíèå ñðåäíåé çàðàáîòíîé ïëàòû è ïðîæèòî÷íî-
ãî ìèíèìóìà òàêæå äàëåêî îò ñëîæèâøèõñÿ â ñòðàíàõ ñ
ðàçâèòîé ðûíî÷íîé ýêîíîìèêîé ñòàíäàðòîâ è çà ÷åòâåð-
òûé êâàðòàë 2006 ãîäà ñîñòàâèëî 3,63.

Ëüãîòû áûëè ââåäåíû â êà÷åñòâå ïàëëèàòèâíîãî ðå-
øåíèÿ, îñíîâíûì èõ íàçíà÷åíèåì ÿâëÿëàñü êîìïåíñàöèÿ

Îïðåäåëåííûå òðóäíîñòè â ïîíèìàíèè ïðèðîäû ñîöè-
àëüíûõ ïðàâ,ðàçíî÷òåíèÿ â ïðåäëàãàåìûõ êàòàëîãàõ ýòèõ
ïðàâ (â òîì ÷èñëå â òåõ, êîòîðûå çàêðåïëÿþòñÿ îôèöè-
àëüíî â êîíñòèòóöèÿõ,ìåæäóíàðîäíî-ïðàâîâûõ äîêóìåí-
òàõ), à òàêæå ïðîáëåìû âûðàáîòêè ìåõàíèçìîâ è ãàðàí-
òèé èõ ðåàëèçàöèè, êîíòðîëÿ çà äåÿòåëüíîñòüþ îðãàíîâ
ãîñóäàðñòâà ïî èõ ñîáëþäåíèþ, - âñå ýòî ñâÿçàíî ïðåæ-
äå âñåãî ñ îïðåäåëåííîé ìíîãîàñïåêòíîñòüþ èõ ïðàâî-
âîé ïðèðîäû è ñîäåðæàíèÿ, à òàêæå ñ òåì, ÷òî ýòè ïðàâà
ñðàâíèòåëüíî íåäàâíî ñòàëè ïðèçíàâàòüñÿ â êà÷åñòâå
îñíîâíûõ ïðàâ ÷åëîâåêà.

Òåì íå ìåíåå,â þðèäè÷åñêîé íàóêå è ñóäåáíîé ïðàê-
òèêå íàðàñòàåò òåíäåíöèÿ ðàññìàòðèâàòü çàêðåïëåí-
íûå Êîíñòèòóöèåé ñîöèàëüíûå ïðàâà íå òîëüêî êàê
ï ð è í ö è ï è à ë ü í û å  î ð è å í ò è ð û  ä ë ÿ  ç à ê î í î ä à ò å ë ÿ, íî
èìåííî êàê îñíîâíûå ïðàâà, ðàâíûå ïî çíà÷èìîñòè
êîíñòèòóöèîííûì ãðàæäàíñêèì è ïîëèòè÷åñêèì ïðàâàì.
Êîíñòèòóöèîííûå ñîöèàëüíûå ïðàâà - íàðÿäó ñ ãðàæäà-
íñêèìè è ïîëèòè÷åñêèìè ïðàâàìè - ïî ñâîåé ïðèðîäå
îòíîñÿòñÿ ê ôóíäàìåíòàëüíûì ïðàâàì ÷åëîâåêà, íåîò-
÷óæäàåìûì è ïðèíàäëåæàùèì êàæäîìó îò ðîæäåíèÿ.
Îñíîâàííûå íà ïðèíöèïàõ ñïðàâåäëèâîñòè è ñîöèàëü-
íîé ñîëèäàðíîñòè, îíè çàêðåïëÿþòñÿ Êîíñòèòóöèåé â
êà÷åñòâå íåïîñðåäñòâåííî äåéñòâóþùèõ è ïîäëåæàò
ñóäåáíîé çàùèòå. Êàê òàêîâûå îíè îáÿçûâàþò çàêîíî-
äàòåëüíóþ è èñïîëíèòåëüíóþ âëàñòü, ñîçäàþò îðèåíòè-
ðû äëÿ ïðîâåäåíèÿ ñîöèàëüíîé ïîëèòèêè ãîñóäàðñòâà,
äëÿ ôîðìèðîâàíèÿ è ðàçâèòèÿ ñîîòâåòñòâóþùèõ îòðàñ-
ëåé çàêîíîäàòåëüñòâà. 

3 .  Ì å ð û  ñ î ö è à ë ü í î é  ï î ä ä å ð æ ê è  è  è õ  ï ð å ä í à ç í à-
÷ å í è å  â  ñ è ñ ò å ì å  ñ î ö è à ë ü í î ã î  î á å ñ ï å ÷ å í è ÿ .  

Ñîöèàëüíûå ïðàâà,â îáùåì âèäå çàêðåïëåííûå Êîíñ-
òèòóöèåé Ðîññèéñêîé Ôåäåðàöèè, â èõ êîíêðåòíîì ñî-
äåðæàíèè è ìåõàíèçìàõ ðåàëèçàöèè, îïðåäåëÿþòñÿ ôå-
äåðàëüíûìè çàêîíàìè è çàêîíàìè ñóáúåêòîâ Ðîññèéñêîé
Ôåäåðàöèè. 

Ñîäåðæàíèå ñîöèàëüíûõ ïðàâ â äåéñòâóþùåì çàêîíî-
äàòåëüñòâå äîñòàòî÷íî øèðîêî è çàòðàãèâàåò íîðìû
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1 «Ñòàðîñòü áåç ñòðàõîâêè» // «Ðîññèéñêàÿ ãàçåòà» îò 07.02.2007,¹ 27(4288).



íû ó÷èòûâàòüñÿ ìåðû ñîöèàëüíîé ïîääåðæêè (Îïðåäåëå-
íèå îò 15 ôåâðàëÿ 2005 ã. ¹ 17-Î ïî æàëîáå ãðàæäàíêè
Åíáîðèñîâîé Ï.Ô. íà íàðóøåíèå å¸ êîíñòèòóöèîííûõ
ïðàâ ïóíêòîì 8 ñòàòüè 14 Ôåäåðàëüíîãî çàêîíà îò 17 äå-
êàáðÿ 2001 ãîäà “Î òðóäîâûõ ïåíñèÿõ â Ðîññèéñêîé Ôå-
äåðàöèè”).

Îäíàêî ýòèì íàçíà÷åíèå ëüãîò íå èñ÷åðïûâàåòñÿ. Îíè
èñïîëüçóþòñÿ (êàê ÷àñòü êîìïåíñàòîðíîãî ìåõàíèçìà) â
öåëÿõ âîçìåùåíèÿ âðåäà ëèöàì, ïîñòðàäàâøèì âñëåä-
ñòâèå àâàðèè íà ×åðíîáûëüñêîé ÀÝÑ; ïîäâåðãøèìñÿ ïî-
ëèòè÷åñêèì ðåïðåññèÿì è ïîñòðàäàâøèì îò íèõ è âõîäÿò
â îáùèé îáúåì âîçìåùåíèÿ âðåäà. Òàêàÿ ôóíêöèÿ ëüãîò
áûëà âûäåëåíà Êîíñòèòóöèîííûì Ñóäîì.

Â ðÿäå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà ïðèçíàâà-
ëîñü, ÷òî âîçìåùåíèå âðåäà, ïðè÷èíåííîãî çäîðîâüþ
ãðàæäàí â ñâÿçè ñ ðàäèàöèîííûì âîçäåéñòâèåì âñëåä-
ñòâèå àâàðèè íà ×åðíîáûëüñêîé ÀÝÑ èëè ÿäåðíûõ èñïû-
òàíèé íà Ñåìèïàëàòèíñêîì ïîëèãîíå, îñóùåñòâëÿåòñÿ, â
òîì ÷èñëå â âèäå ïðåäîñòàâëåíèÿ ìåð ñîöèàëüíîé ïîä-
äåðæêè (íàïðèìåð, Îïðåäåëåíèå îò 11 èþëÿ 2006 ã. ¹
404-Î ïî çàïðîñó Êàëèíèíãðàäñêîé îáëàñòíîé Äóìû î
ïðîâåðêå êîíñòèòóöèîííîñòè ïîäïóíêòà «á» ïóíêòà 3
Ïðàâèë âûäà÷è óäîñòîâåðåíèé åäèíîãî îáðàçöà ãðàæäà-
íàì, ïîäâåðãøèìñÿ ðàäèàöèîííîìó âîçäåéñòâèþ âñëåä-
ñòâèå ÿäåðíûõ èñïûòàíèé íà Ñåìèïàëàòèíñêîì ïîëèãî-
íå»). Àíàëîãè÷íûé ïîäõîä áûë èñïîëüçîâàí ïðèìåíè-
òåëüíî ê ãðàæäàíàì,ðàáîòàâøèì (ñëóæèâøèì) â ïîäðàç-
äåëåíèÿõ îñîáîãî ðèñêà: âîçìåùåíèå âðåäà, ïðè÷èíåí-
íîãî èõ çäîðîâüþ, îñóùåñòâëÿåòñÿ ïóòåì ïðåäîñòàâëå-
íèÿ ëüãîò è êîìïåíñàöèé (Îïðåäåëåíèå îò 15 èþëÿ 2004
ã. ¹250-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ æàëî-
áû ãðàæäàíèíà Àëèêîâà Âëàäèìèðà Èâàíîâè÷à íà íàðó-
øåíèå åãî êîíñòèòóöèîííûõ ïðàâ ïîëîæåíèÿìè Ôåäå-
ðàëüíîãî çàêîíà îò 12 ôåâðàëÿ 2001 ãîäà «Î âíåñåíèè
èçìåíåíèé è äîïîëíåíèé â Çàêîí Ðîññèéñêîé Ôåäåðà-
öèè «Î ñîöèàëüíîé çàùèòå ãðàæäàí, ïîäâåðãøèõñÿ âîç-
äåéñòâèþ ðàäèàöèè âñëåäñòâèå êàòàñòðîôû íà ×åðíî-
áûëüñêîé ÀÝÑ»).

Òàêóþ æå ôóíêöèþ âûïîëíÿþò ìåðû ñîöèàëüíîé ïîä-

íåäîñòàòêà äåíåæíûõ ñðåäñòâ,ïîëó÷åííûõ â âèäå ïåíñèè
èëè çàðàáîòêà. Äëÿ òîãî ÷òîáû îáåñïå÷èòü âûæèâàíèå
èíâàëèäîâ, ñåìåé, âîñïèòûâàþùèõ ìàëîëåòíèõ äåòåé,
ïåíñèîíåðîâ, èíûõ êàòåãîðèé ãðàæäàí â óñëîâèÿõ ýêîíî-
ìè÷åñêîãî ñïàäà è íèçêîãî óðîâíÿ ïåíñèîííîãî îáåñïå-
÷åíèÿ è çàðàáîòíîé ïëàòû, çàêîíîäàòåëü ïðåäóñìîòðåë
ðÿä ëüãîò, ê ÷èñëó êîòîðûõ îòíîñèëèñü: ñêèäêà ïî îïëàòå
æèëüÿ è êîììóíàëüíûõ óñëóã; áåñïëàòíûé ëèáî ëüãîòíûé
ïðîåçä íà îïðåäåëåííûõ âèäàõ òðàíñïîðòà; ëüãîòû ïî
î ï ë à ò å  ç à  ò å ë å ô î í; áåñïëàòíîå èçãîòîâëåíèå è ðåìîíò
çóáíûõ ïðîòåçîâ; áåñïëàòíîå îáåñïå÷åíèå äåòåé ïåðâî-
ãî - âòîðîãî ãîäà æèçíè ñïåöèàëüíûìè ìîëî÷íûìè ïðî-
äóêòàìè äåòñêîãî ïèòàíèÿ; îïëàòà äåòñêèõ ïóòåâîê â îç-
äîðîâèòåëüíûå ó÷ðåæäåíèÿ è ëàãåðÿ äëÿ äåòåé áåçðà-
áîòíûõ ãðàæäàí; ñêèäêà íà ïðîåçä íà ìåæäóãîðîäíîì
òðàíñïîðòå äëÿ äåòåé,íóæäàþùèõñÿ â ñàíàòîðíî-êóðîðò-
íîì ëå÷åíèè; êîìïåíñàöèÿ ðàñõîäîâ â ñâÿçè ñ óäîðîæà-
íèåì ñòîèìîñòè ïèòàíèÿ îáó÷àþùèìñÿ â îáùåîáðàçîâà-
òåëüíûõ ó÷ðåæäåíèÿõ, îáðàçîâàòåëüíûõ ó÷ðåæäåíèÿõ íà-
÷àëüíîãî,ñðåäíåãî è âûñøåãî ïðîôåññèîíàëüíîãî îáðà-
çîâàíèÿ è äð.

Òàêèì îáðàçîì,ëüãîòû (èëè ìåðû ñîöèàëüíîé ïîääåðæ-
êè, êàê èõ íàçûâàåò Ôåäåðàëüíûé çàêîí îò 22 àâãóñòà
2004 ã. ¹ 122-ÔÇ2) âûïîëíÿþò, ãëàâíûì îáðàçîì, êîì-
ïåíñàòîðíóþ ôóíêöèþ è, ñëåäîâàòåëüíî, âêëþ÷àþòñÿ â
ñèñòåìó ñîöèàëüíîãî îáåñïå÷åíèÿ êàê îäèí èç å¸ ýëå-
ìåíòîâ (ñîöèàëüíàÿ ïîääåðæêà) è ìîãóò ðàññìàòðèâàòü-
ñÿ êàê ñîñòàâíàÿ ÷àñòü ìåõàíèçìà ðåàëèçàöèè ñîöèàëü-
íûõ ïðàâ. Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè,
ðàññìàòðèâàÿ æàëîáó ãðàæäàíêè Ï.Ô. Åíáîðèñîâîé,ïðè-
øåë ê âûâîäó î òîì, ÷òî ïðè îöåíêå åæåìåñÿ÷íîãî îáåñ-
ïå÷åíèÿ, ïðåäîñòàâëÿåìîãî íóæäàþùèìñÿ â ñîöèàëüíîé
çàùèòå ãðàæäàíàì,íàðÿäó ñ ïåíñèîííîé âûïëàòîé,äîëæ-
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2 “Î âíåñåíèè èçìåíåíèé â çàêîíîäàòåëüíûå àêòû Ðîññèéñêîé Ôåäåðàöèè è
ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ çàêîíîäàòåëüíûõ àêòîâ Ðîññèéñêîé
Ôåäåðàöèè â ñâÿçè ñ ïðèíÿòèåì Ôåäåðàëüíûõ çàêîíîâ “Î âíåñåíèè èçìåíå-
íèé è äîïîëíåíèé â Ôåäåðàëüíûé çàêîí “Îá îáùèõ ïðèíöèïàõ îðãàíèçàöèè
çàêîíîäàòåëüíûõ (ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè” è “Îá îáùèõ ïðèíöèïàõ
îðãàíèçàöèè ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôåäåðàöèè”.



502-Î ïî æàëîáå ãðàæäàíèíà Çèìíèöêîãî Ñåðãåÿ Âà-
ëåðüåâè÷à íà íàðóøåíèå åãî êîíñòèòóöèîííûõ ïðàâ ïî-
ëîæåíèÿìè ñòàòüè 44 Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñ-
òà 2004 ã. ¹ 122-ÔÇ Êîíñòèòóöèîííûé Ñóä ñôîðìóëè-
ðîâàë ïðàâîâóþ ïîçèöèþ î íàëè÷èè ó âåòåðàíîâ áîåâûõ
äåéñòâèé îñîáîãî ïðàâîâîãî ñòàòóñà, îáóñëîâëåííîãî
âûïîëíåíèåì êîíñòèòóöèîííî çíà÷èìûõ ôóíêöèé, íåïîñ-
ðåäñòâåííî ñâÿçàííûõ ñ îáåñïå÷åíèåì îáîðîíû ñòðàíû
è áåçîïàñíîñòè ãîñóäàðñòâà, ïðàâ è ñâîáîä ãðàæäàí. Íå-
îáõîäèìîñòü âûïîëíåíèÿ âîåííîñëóæàùèìè ïîñòàâëåí-
íûõ çàäà÷ â ëþáûõ óñëîâèÿõ, â òîì ÷èñëå ñîïðÿæåííûõ
ñî çíà÷èòåëüíûì ðèñêîì äëÿ æèçíè è çäîðîâüÿ, âëå÷åò
çà ñîáîé îáÿçàííîñòü ãîñóäàðñòâà ãàðàíòèðîâàòü ýòèì
ëèöàì ñîöèàëüíóþ çàùèòó,ñîîòâåòñòâóþùóþ èõ îñîáîìó
ñòàòóñó. Äîïîëíèòåëüíûå ñîöèàëüíûå ãàðàíòèè è êîì-
ïåíñàöèè, ïðåäîñòàâëÿåìûå óêàçàííîé êàòåãîðèè ãðàæ-
äàí,ÿâëÿþòñÿ ôîðìîé âûïîëíåíèÿ ãîñóäàðñòâîì ïóáëè÷-
íî-ïðàâîâûõ îáÿçàòåëüñòâ â îòíîøåíèè ãðàæäàí, âûïîë-
íèâøèõ ñâîé äîëã ïåðåä Îòå÷åñòâîì, âîçëîæåííûé íà
íèõ Êîíñòèòóöèåé Ðîññèéñêîé Ôåäåðàöèè (ñòàòüÿ 59,
÷àñòü 1). 

Â ðÿäå ñëó÷àåâ ìåðû ñîöèàëüíîé ïîääåðæêè âûïîë-
íÿþò ãàðàíòèéíóþ ôóíêöèþ, ò.å. íàïðàâëåíû íà îáåñ-
ïå÷åíèå ðåàëèçàöèè êîíñòèòóöèîííûõ ïðàâ 5. Êîíñòè-
òóöèîííàÿ îáÿçàííîñòü ãîñóäàðñòâà ãàðàíòèðîâàòü
ïðàâî íà äîøêîëüíîå îáðàçîâàíèå âî âçàèìîñâÿçè ñ
ïîëîæåíèÿìè Êîíñòèòóöèè î íåîáõîäèìîñòè îñóùåñ-
òâëåíèÿ ãîñóäàðñòâåííîé çàùèòû ìàòåðèíñòâà è
äåòñòâà îáóñëîâëèâàåò íåîáõîäèìîñòü îêàçàíèÿ ôè-
íàíñîâîé ïîääåðæêè ñåìüå, èìåþùåé äåòåé, ñî ñòîðî-

äåðæêè, ïðåäîñòàâëÿåìûå æåðòâàì ïîëèòè÷åñêèõ ðåï-
ðåññèé. Êàê îòìåòèë Êîíñòèòóöèîííûé Ñóä, ïðåäîñòàâ-
ëåíèå ðåàáèëèòèðîâàííûì ëèöàì è ëèöàì, ïðèçíàííûì
ïîñòðàäàâøèìè îò ïîëèòè÷åñêèõ ðåïðåññèé, ëüãîò (èìå-
íóåìûõ òåïåðü ìåðàìè ñîöèàëüíîé ïîääåðæêè) áûëî
íàïðàâëåíî íà ñîçäàíèå áëàãîïðèÿòíûõ óñëîâèé äëÿ ðå-
àëèçàöèè ïðàâ è ñâîáîä íàçâàííûìè êàòåãîðèÿìè ãðàæ-
äàí è îáåñïå÷åíèå èõ ñîöèàëüíîé çàùèùåííîñòè3. Ïî
ñâîåé ïðàâîâîé ïðèðîäå ýòè ëüãîòû íîñèëè êîìïåíñà-
òîðíûé õàðàêòåð4 è â ñîâîêóïíîñòè ñ èíûìè ïðåäóñìîò-
ðåííûìè Çàêîíîì Ðîññèéñêîé Ôåäåðàöèè “Î ðåàáèëè-
òàöèè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé” ìåðàìè áûëè
ïðèçâàíû ñïîñîáñòâîâàòü âîçìåùåíèþ ïðè÷èíåííîãî â
ðåçóëüòàòå ðåïðåññèé âðåäà. Ñëåäîâàòåëüíî, ëüãîòû, êî-
òîðûå óñòàíàâëèâàëèñü ôåäåðàëüíûì çàêîíîäàòåëåì
äëÿ ðåàáèëèòèðîâàííûõ ëèö è ëèö, ïðèçíàííûõ ïîñòðà-
äàâøèìè îò ïîëèòè÷åñêèõ ðåïðåññèé,â èõ ìàòåðèàëüíîì
(ôèíàíñîâîì) âûðàæåíèè âõîäÿò â ïðèçíàííûé ãîñóäàð-
ñòâîì îáúåì âîçìåùåíèÿ âðåäà.

Âûïîëíåíèåì óêàçàííûõ ôóíêöèé ïðàâîâîå çíà÷åíèå
ëüãîò (ìåð ñîöèàëüíîé ïîääåðæêè) íå èñ÷åðïûâàåòñÿ. 

Çà÷àñòóþ ëüãîòû âûïîëíÿþò ðîëü ñâîåîáðàçíîé íàã-
ðàäû, ïðèçíàíèÿ çàñëóã îïðåäåëåííîé êàòåãîðèè ãðàæ-
äàí ïåðåä îáùåñòâîì è ãîñóäàðñòâîì. Ýòî ñîöèàëüíûå
áëàãà, ïðåäîñòàâëÿåìûå ãðàæäàíàì, èìåþùèì îñîáûå
çàñëóãè ïåðåä Îòå÷åñòâîì (âåòåðàíû Âåëèêîé Îòå÷åñò-
âåííîé âîéíû, âåòåðàíû áîåâûõ äåéñòâèé, Ãåðîè Ñîâå-
òñêîãî Ñîþçà, Ãåðîè Ðîññèè, Ãåðîè Ñîöèàëèñòè÷åñêîãî
Òðóäà). Òàê, â îïðåäåëåíèè îò 27 äåêàáðÿ 2005 ãîäà ¹
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3 Îïðåäåëåíèå îò 1 äåêàáðÿ 2005 ã. ¹ 462-Î «Îá îòêàçå â ïðèíÿòèè ê ðàññìîò-
ðåíèþ çàïðîñà Ñàõàëèíñêîé îáëàñòíîé Äóìû î ïðîâåðêå êîíñòèòóöèîííîñòè
÷àñòåé ïåðâîé è âòîðîé ñòàòüè 16 Çàêîíà Ðîññèéñêîé Ôåäåðàöèè «Î ðåàáè-
ëèòàöèè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé».

4 Îïðåäåëåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè îò 10 èþëÿ
2003 ãîäà N 282-Î ïî çàïðîñó Ïðàâèòåëüñòâà Õàáàðîâñêîãî êðàÿ î ïðîâåð-
êå êîíñòèòóöèîííîñòè àáçàöà òðåòüåãî ïóíêòà 5 Ïîëîæåíèÿ î ïîðÿäêå ïðå-
äîñòàâëåíèÿ ëüãîò ðåàáèëèòèðîâàííûì ëèöàì è ëèöàì, ïðèçíàííûì ïîñòðà-
äàâøèìè îò ïîëèòè÷åñêèõ ðåïðåññèé, è îò 5 èþëÿ 2005 ãîäà N 246-Î ïî æà-
ëîáå ãðàæäàíèíà È.Â. Êóçíåöîâà íà íàðóøåíèå åãî êîíñòèòóöèîííûõ ïðàâ
ïîäïóíêòîì 5 ïóíêòà 1 ïðèëîæåíèÿ 20 ê Ôåäåðàëüíîìó çàêîíó “Î ôåäåðàëü-
íîì áþäæåòå íà 2004 ãîä”.

5 Ýòà ðîëü ìåð ñîöèàëüíîé ïîääåðæêè îòìå÷åíà â Ïîñòàíîâëåíèè Êîíñòèòó-
öèîííîãî Ñóäà îò 15 ìàÿ 2006 ãîäà ¹ 5-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöè-
îííîñòè ïîëîæåíèé ñòàòüè 153 Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ã.
¹ 122-ÔÇ «Î âíåñåíèè èçìåíåíèé â çàêîíîäàòåëüíûå àêòû Ðîññèéñêîé Ôå-
äåðàöèè è ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ çàêîíîäàòåëüíûõ àêòîâ
Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ ïðèíÿòèåì ôåäåðàëüíûõ çàêîíîâ «Î âíå-
ñåíèè èçìåíåíèé è äîïîëíåíèé â Ôåäåðàëüíûé çàêîí «Îá îáùèõ ïðèíöèïàõ
îðãàíèçàöèè çàêîíîäàòåëüíûõ (ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ îðãà-
íîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè» è «Îá îáùèõ
ïðèíöèïàõ îðãàíèçàöèè ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôåäåðà-
öèè» â ñâÿçè ñ æàëîáîé ãëàâû ãîðîäà Òâåðè è Òâåðñêîé ãîðîäñêîé äóìû.



ïðèîáðåòåíèå (ñòðîèòåëüñòâî) êâàðòèð, æèëûõ äîìîâ è
ò.ï.6

4 .  Ï ð å ä å ë û  ä è ñ ê ð å ö è è  ç à ê î í î ä à ò å ë ÿ  ï ð è  è ç ì å-
í å í è è  ð å ã ó ë è ð î â à í è ÿ  ñ î ö è à ë ü í û õ  ï ð à â .  

Îïðåäåëåíèå êðóãà ïðàâ, ïîäëåæàùèõ çàùèòå â ïî-
ðÿäêå êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà, ñâÿçàíî ñ èõ
ñîäåðæàíèåì.

Âûÿâëÿÿ ñìûñë êîíñòèòóöèîííûõ ïîëîæåíèé, îòíîñÿ-
ùèõñÿ ê ñîöèàëüíûì ïðàâàì, Êîíñòèòóöèîííûé Ñóä Ðîñ-
ñèéñêîé Ôåäåðàöèè â ðÿäå ñâîèõ ðåøåíèé ïîä÷åðêíóë,
÷òî ñîîòâåòñòâóþùåå êîíñòèòóöèîííîå ïðàâî ÷åëîâåêà è
ãðàæäàíèíà ãîðàçäî øèðå êîíêðåòíûõ ñóáúåêòèâíûõ ïðàâ
â îáîçíà÷åííîé ñôåðå. Òàê, ñóùíîñòü êîíñòèòóöèîííîãî
ïðàâà íà ñîöèàëüíîå îáåñïå÷åíèå ïðîÿâëÿåòñÿ â îáÿçàí-
íîñòè ãîñóäàðñòâà ïðåäîñòàâèòü êàæäîìó â ñëó÷àÿõ, óêà-
çàííûõ â Êîíñòèòóöèè, òàêîå îáåñïå÷åíèå. Âìåñòå ñ òåì,
ïðîâîçãëàøåíèå ïðàâà íà ñîöèàëüíîå îáåñïå÷åíèå íå
îçíà÷àåò,÷òî ãðàæäàíèí íàäåëÿåòñÿ êîíêðåòíûì íàáîðîì
ñóáúåêòèâíûõ ïðàâ, íàïðèìåð, íà ïîëó÷åíèå ïåíñèè â îï-
ðåäåëåííîì ðàçìåðå èëè ñ îïðåäåëåííîãî âîçðàñòà,ïðà-
âà íà èñ÷èñëåíèå ñòàæà ïî îïðåäåëåííûì ïðàâèëàì è
ò.ï. Ôîðìû è âèäû ñîöèàëüíîãî îáåñïå÷åíèÿ,à òàêæå óñ-
ëîâèÿ è ïîðÿäîê ðåàëèçàöèè äàííîãî êîíñòèòóöèîííîãî
ïðàâà îïðåäåëÿþòñÿ çàêîíîäàòåëåì,êîòîðûé ôàêòè÷åñêè

íû ãîñóäàðñòâà. Òàêàÿ ïîääåðæêà, êàê îòìåòèë Êîíñòè-
òóöèîííûé Ñóä, ìîæåò îñóùåñòâëÿòüñÿ ðàçëè÷íûìè
ñïîñîáàìè, â òîì ÷èñëå â âèäå óñòàíîâëåíèÿ ïðåäåëü-
íîãî ðàçìåðà ïëàòû, âçèìàåìîé ñ ðîäèòåëåé çà ñîäåð-
æàíèå äåòåé â äîøêîëüíûõ ó÷ðåæäåíèÿõ. Óêàçàííàÿ
ìåðà ñîöèàëüíîé ïîääåðæêè ïðåäñòàâëÿåò ñîáîé îäíó
èç ôîðì îáùåãîñóäàðñòâåííîãî ãàðàíòèðîâàíèÿ äîñ-
òóïíîñòè ïîëó÷åíèÿ îáðàçîâàíèÿ â äåòñêèõ äîøêîëü-
íûõ ó÷ðåæäåíèÿõ. 

Òàêèì îáðàçîì, öåëåâàÿ íàïðàâëåííîñòü ïðåäîñòàâ-
ëÿåìûõ ãðàæäàíàì ìåð ñîöèàëüíîé ïîääåðæêè, ôóíê-
öèè, âûïîëíÿåìûå èìè â ìåõàíèçìå ïðàâîâîãî ðåãóëè-
ðîâàíèÿ ñîîòâåòñòâóþùèõ îáùåñòâåííûõ îòíîøåíèé,
ñâèäåòåëüñòâóþò î íåîáõîäèìîñòè âêëþ÷åíèÿ èõ â ñèñ-
òåìó ñîöèàëüíîé çàùèòû. Ñîîòâåòñòâåííî, îíè ïîäëå-
æàò çàùèòå â ïîðÿäêå êîíñòèòóöèîííîãî ñóäîïðîèçâîä-
ñòâà. 

Êàê âèäíî èç ïðèâåäåííûõ ïðèìåðîâ, Êîíñòèòóöèîí-
íûé Ñóä îðèåíòèðóåòñÿ íà çàùèòó ïðàâ, ãàðàíòèðîâàí-
íûõ ñèñòåìîé ñîöèàëüíîé çàùèòû, ñëîæèâøåéñÿ â Ðîñ-
ñèéñêîé Ôåäåðàöèè, ÷òî íåñêîëüêî øèðå ñîöèàëüíûõ
ïðàâ ãðàæäàí â ñòðîãîì ñìûñëå ñëîâà. 

Â ñâÿçè ñ íåîáõîäèìîñòüþ îïðåäåëåíèÿ êðóãà ñîöè-
àëüíûõ ïðàâ,âêëþ÷àåìûõ â ñôåðó çàùèòû Êîíñòèòóöèîí-
íûì Ñóäîì, âîçíèêëà ïðîáëåìà ðàçãðàíè÷åíèÿ ëüãîò
(ìåð ñîöèàëüíîé ïîääåðæêè) ðàçëè÷íîé ïðàâîâîé ïðè-
ðîäû.

Íàðÿäó ñ óêàçàííûìè ðàçíîâèäíîñòÿìè ëüãîò (ìåð
ñîöèàëüíîé ïîääåðæêè),êîòîðûå âêëþ÷àþòñÿ â ñèñòåìó
ñîöèàëüíîé çàùèòû,ñóùåñòâóþò ëüãîòû,íå ñâÿçàííûå ñ
ðåàëèçàöèåé ñîöèàëüíûõ ïðàâ, èìåþùèå öåëüþ ïðå-
äîñòàâëåíèå ïðåèìóùåñòâ îòäåëüíûì êàòåãîðèÿì
ãðàæäàí â ñâÿçè ñ èõ îñîáûì ïðàâîâûì ñòàòóñîì. Òàêèå
ëüãîòû íå âõîäÿò â ñèñòåìó ñîöèàëüíîãî îáåñïå÷åíèÿ è
íå ïîäëåæàò çàùèòå â ïîðÿäêå êîíñòèòóöèîííîãî ïðî-
èçâîäñòâà. Èõ óñòàíîâëåíèå è îòìåíà ïîëíîñòüþ îòíî-
ñÿòñÿ ê äèñêðåöèîííûì ïîëíîìî÷èÿì çàêîíîäàòåëÿ. Ê
òàêèì ëüãîòàì îòíîñÿòñÿ, íàïðèìåð, ïîëó÷åíèå âåòåðà-
íàìè áîåâûõ äåéñòâèé ðàçîâûõ ëüãîòíûõ êðåäèòîâ íà
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6 Îïðåäåëåíèÿ îò 6 ìàðòà 2003 ãîäà ¹ 58-Î ïî æàëîáå ãðàæäàíèíà Â.Â. Êîë-
ãàíîâà, îò 27 äåêàáðÿ 2005 ãîäà ¹ 502-Î ïî æàëîáå ãðàæäàíèíà Ñ.Â. Çèì-
íèöêîãî, îò 24 ÿíâàðÿ 2006 ãîäà ¹ 6-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðå-
íèþ æàëîáû Ãíèïà Î.À.) è îñâîáîæäåíèå îò óïëàòû íàëîãîâ (Îïðåäåëåíèå îò
5 èþíÿ 2003 ãîäà ¹ 275-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ æàëîáû
ãðàæäàíèíà Ïîêëàäîâà Ñåðãåÿ Èãîðåâè÷à íà íàðóøåíèå åãî êîíñòèòóöèîí-
íûõ ïðàâ ïîëîæåíèÿìè ïîäïóíêòîâ 2, 3 è 4 ïóíêòà 4 ñòàòüè 1 Ôåäåðàëüíîãî
çàêîíà «Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå
àêòû Ðîññèéñêîé Ôåäåðàöèè ïî âîïðîñàì äåíåæíîãî äîâîëüñòâèÿ âîåííîñ-
ëóæàùèõ è ïðåäîñòàâëåíèÿ èì îòäåëüíûõ ëüãîò», âûíåñåííîå íà îñíîâå ïðà-
âîâûõ ïîçèöèé, ñôîðìóëèðîâàííûõ â ïîñòàíîâëåíèÿõ îò 21 ìàðòà 1997 ãîäà
ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèé ñòàòåé 18 è 20 Çàêîíà
Ðîññèéñêîé Ôåäåðàöèè «Îá îñíîâàõ íàëîãîâîé ñèñòåìû â Ðîññèéñêîé Ôå-
äåðàöèè»,îò 28 ìàðòà 2000 ãîäà ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ïîä-
ïóíêòà «ê» ïóíêòà 1 ñòàòüè 5 Çàêîíà Ðîññèéñêîé Ôåäåðàöèè «Î íàëîãå íà äî-
áàâëåííóþ ñòîèìîñòü», îò 19 èþíÿ 2002 ãîäà ïî äåëó î ïðîâåðêå êîíñòèòó-
öèîííîñòè ïîëîæåíèé ðÿäà ôåäåðàëüíûõ çàêîíîâ, êàñàþùèõñÿ ñîöèàëüíîé
çàùèòû ãðàæäàí,ïîäâåðãøèõñÿ âîçäåéñòâèþ ðàäèàöèè âñëåäñòâèå êàòàñòðî-
ôû íà ×åðíîáûëüñêîé ÀÝÑ, îò 27 ìàÿ 2003 ãîäà ïî äåëó î ïðîâåðêå êîíñòè-
òóöèîííîñòè ïîëîæåíèÿ ñòàòüè 199 ÓÊ Ðîññèéñêîé Ôåäåðàöèè è äð.



ëåäíåå âðåìÿ èíòåðåñ ê ñîöèàëüíûì ïðàâàì è èõ àêòó-
àëüíîñòü â ïðîöåññå îáùåñòâåííîãî ðàçâèòèÿ ðåçêî âîç-
ðîñëè. Í å ä î â î ë ü ñ ò â î  ã ð à æ ä à í  ñ î ö è à ë ü í î é  ï î ë è ò è-
ê î é  ã î ñ ó ä à ð ñ ò â à ,   í å ä î ñ ò à ò ê à ì è  ñ è ñ ò å ì û  ñ î ö è à ë ü-
í î é  ç à ù è ò û  â  ð ÿ ä å  ã î ñ ó ä à ð ñ ò â  ÿ â è ë î ñ ü  î ä í è ì  è ç
ô à ê ò î ð î â  ï î ë è ò è ÷ å ñ ê î é  í å ñ ò à á è ë ü í î ñ ò è. 

Ñ ó÷åòîì ýòîãî Êîíñòèòóöèîííûé Ñóä ñâîèìè ðåøåíè-
ÿìè è ñîäåðæàùèìèñÿ â íèõ ïðàâîâûìè ïîçèöèÿìè ñîç-
äàåò î ð è å í ò è ð û  ä ë ÿ  ç à ê î í î ä à ò å ë ÿ ,  ñ ï î ñ î á ñ ò â ó ÿ  ï î ñ-
ë å ä î â à ò å ë ü í î ì ó  ð à ç â è ò è þ  ñ î ö è à ë ü í î ã î  ç à ê î í î ä à-
òåëüñòâà â íàïðàâëåíèè ãàðìîíèçàöèè èíòåðåñîâ ãðàæ-
äàí è ïóáëè÷íûõ èíòåðåñîâ, ñ òåì ÷òîáû íå äîïóñêàòü
ïðîèçâîëüíîãî, íåîáîñíîâàííîãî îòêàçà îò ïðåäîñòàâëå-
íèÿ ìåð ñîöèàëüíîé çàùèòû è â òî æå âðåìÿ ó÷èòûâàòü
ýêîíîìè÷åñêèå è ôèíàíñîâûå âîçìîæíîñòè ãîñóäàðñòâà.

Âìåøàòåëüñòâî Êîíñòèòóöèîííîãî Ñóäà îáóñëîâëåíî,
ãëàâíûì îáðàçîì,êîíöåïòóàëüíûìè íåäîñòàòêàìè çàêîíî-
äàòåëüñòâà, äåéñòâóþùåãî â ñîöèàëüíîé ñôåðå. Å ã î  è ç-
ì å í å í è å  ï î ð î é  î ñ ó ù å ñ ò â ë ÿ å ò ñ ÿ  á å ç  ä î ë æ í î é  ò å î ð å-
ò è ÷ å ñ ê î é  ï î ä ã î ò î â ê è ,  á å ç  ï ð î ä ó ì à í í î ã î  ï ë à í à  ï î ñ-
ë å ä î â à ò å ë ü í û õ  ä å é ñ ò â è é ,  â  ð å ç ó ë ü ò à ò å  ÷ å ã î  ç à ê î í î-
ä à ò å ë ü ñ ò â î  õ à ð à ê ò å ð è ç ó å ò ñ ÿ  ï ð î ò è â î ð å ÷ è â î ñ ò ü þ ,  í à-
ë è ÷ è å ì  ñ å ð ü å ç í û õ  ï ð î á å ë î â , í å ð à â í î ì å ð í î ñ ò ü þ
ðàçâèòèÿ. Ýòî ñòàâèò ïåðåä Êîíñòèòóöèîííûì Ñóäîì
çàäà÷è îñîáîãî ðîäà - íå òîëüêî çàùèòèòü îñíîâíûå ñî-
öèàëüíûå ïðàâà ãðàæäàí, íî è ñïîñîáñòâîâàòü âûðàáîò-
êå íàïðàâëåíèÿ ðàçâèòèÿ ñîöèàëüíîãî çàêîíîäàòåëü-
ñòâà. Ïðè ýòîì Ñóä, ðàâíî êàê è çàêîíîäàòåëü, íå ìîæåò
äåéñòâîâàòü ðàäèêàëüíî, ïîñêîëüêó, êàê óæå îòìå÷àëîñü,
ñîöèàëüíûå ïðàâà èìåþò çíà÷åíèå ïîëèòè÷åñêîãî ñòà-
áèëèçàòîðà, îáåñïå÷èâàÿ âîçìîæíîñòü ïîñòóïàòåëüíîãî
îáùåñòâåííîãî ðàçâèòèÿ áåç ýêñöåññîâ è ðåâîëþöèîí-
íûõ ïîòðÿñåíèé. Ñëåäîâàòåëüíî, äîëæíà áûòü ãàðàíòè-
ðîâàíà ïðååìñòâåííîñòü â ðàçâèòèè ïðàâîâîãî ðåãóëè-
ðîâàíèÿ, åãî ýâîëþöèîííîå ïðåîáðàçîâàíèå â íîâóþ
ñèñòåìó ñîöèàëüíîé çàùèòû, ó÷èòûâàþùóþ ñîâðåìåí-
íûå ïîòðåáíîñòè ãðàæäàí,ñ îäíîé ñòîðîíû,è ïóáëè÷íûå
èíòåðåñû - ñ äðóãîé.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà, èìåþùèå çíà÷åíèå

îïðåäåëÿåò ñîäåðæàíèå ñîöèàëüíûõ ïðàâ.
Â ñâÿçè ñ ýòèì âñòàåò ïðîáëåìà îïðåäåëåíèÿ ïðåäå-

ëîâ óñìîòðåíèÿ çàêîíîäàòåëÿ ïðè èçìåíåíèè ïðàâîâîãî
ðåãóëèðîâàíèÿ â ñîöèàëüíîé ñôåðå. Ñ îäíîé ñòîðîíû,
äèñêðåöèÿ çàêîíîäàòåëÿ äîâîëüíî øèðîêà, è ýòî íåîä-
íîêðàòíî ïîä÷åðêèâàëîñü â ðåøåíèÿõ Êîíñòèòóöèîííîãî
Ñóäà. Â ÷àñòíîñòè,ê êîìïåòåíöèè çàêîíîäàòåëÿ îòíîñèò-
ñÿ îïðåäåëåíèå ìåõàíèçìà ðåàëèçàöèè êîíñòèòóöèîííî-
ãî ïðàâà ñîöèàëüíîãî îáåñïå÷åíèÿ,â òîì ÷èñëå óñòàíîâ-
ëåíèå âèäîâ ïåíñèé è îñíîâàíèé ïðèîáðåòåíèÿ ïðàâà íà
íèõ îòäåëüíûìè êàòåãîðèÿìè ãðàæäàí, à òàêæå ïðàâèë
èñ÷èñëåíèÿ èõ ðàçìåðîâ7; îïðåäåëåíèå ïðàâîâûõ îñíî-
âàíèé íàçíà÷åíèÿ ïåíñèé,èõ ðàçìåðîâ,ïîðÿäêà èñ÷èñëå-
íèÿ è âûïëàòû, âêëþ÷àÿ êàê îáùèå óñëîâèÿ íàçíà÷åíèÿ
ïåíñèé, òàê è îñîáåííîñòè ïðèîáðåòåíèÿ ïðàâà íà ïåí-
ñèþ äëÿ íåêîòîðûõ êàòåãîðèé ãðàæäàí8; îïðåäåëåíèå
âñåõ ýëåìåíòîâ ïðàâà íà ïåíñèîííîå îáåñïå÷åíèå9.

Ñ äðóãîé ñòîðîíû, çàêîíîäàòåëü îáÿçàí ñëåäîâàòü
êîíñòèòóöèîííûì ïðèíöèïàì ïðàâîâîãî ðåãóëèðîâàíèÿ
è ïðåäïèñàíèÿì îáùåãî õàðàêòåðà (î ñîöèàëüíîì õàðàê-
òåðå ðîññèéñêîãî ãîñóäàðñòâà, î ðàâåíñòâå è äð.) ñ òåì,
÷òîáû î á å ñ ï å ÷ è ò ü  ñ ò à á è ë ü í î ñ ò ü  ñ è ñ ò å ì û  ñ î ö è à ë ü-
í î é  ç à ù è ò û. 

Ïðîèçâîëüíûå äåéñòâèÿ çàêîíîäàòåëÿ â òàêîé âàæíîé
è äåëèêàòíîé ñôåðå,êàê îáëàñòü ñîöèàëüíûõ ïðàâ,íåäî-
ïóñòèìû, ïîñêîëüêó ýòî íå òîëüêî çàòðàãèâàåò ïðèçíàí-
íûå ìèðîâûì ñîîáùåñòâîì ïðàâà ÷åëîâåêà, ò.å. èìååò
ãóìàíèòàðíîå çíà÷åíèå, íî è ïðÿìî ñâÿçàíî ñ áåçîïàñ-
íîñòüþ è ïîëèòè÷åñêîé ñòàáèëüíîñòüþ îáùåñòâà. Â ïîñ-
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7 Îïðåäåëåíèå îò 16 íîÿáðÿ 2006 ã. ¹ 510-Î «Îá îòêàçå â ïðèíÿòèè ê ðàññìîò-
ðåíèþ æàëîáû ãðàæäàíèíà Øàìîíèíà Í.È. íà íàðóøåíèå åãî êîíñòèòóöèîí-
íûõ ïðàâ ïóíêòîì 2 ñòàòüè 7 Ôåäåðàëüíîãî çàêîíà «Î ãîñóäàðñòâåííîì ïåí-
ñèîííîì îáåñïå÷åíèè â Ðîññèéñêîé Ôåäåðàöèè».

8 Îïðåäåëåíèå îò 2 íîÿáðÿ 2006 ã. ¹ 563-Î ïî æàëîáàì ãðàæäàí Áàðñóêîâà
Á.Þ.,Áîãäàíà Ñ.Ë. è äðóãèõ íà íàðóøåíèå èõ êîíñòèòóöèîííûõ ïðàâ ïîëîæå-
íèÿìè ïóíêòà 3 ñòàòüè 31 Ôåäåðàëüíîãî çàêîíà «Î òðóäîâûõ ïåíñèÿõ â Ðîñ-
ñèéñêîé Ôåäåðàöèè».

9 Îïðåäåëåíèå îò 10ÿíâàðÿ 2002 ã. ¹ 12-Î ïî çàïðîñó Òþìåíñêîé îáëàñòíîé
Äóìû î ïðîâåðêå êîíñòèòóöèîííîñòè àáçàöà ïåðâîãî ïóíêòà 2.6 Ïîëîæåíèÿ
îá èñ÷èñëåíèè âûñëóãè ëåò, íàçíà÷åíèè è âûïëàòå ïåíñèé è ïîñîáèé ïðîêó-
ðîðàì è ñëåäîâàòåëÿì, íàó÷íûì è ïåäàãîãè÷åñêèì ðàáîòíèêàì îðãàíîâ è ó÷-
ðåæäåíèé ïðîêóðàòóðû Ðîññèéñêîé Ôåäåðàöèè, èìåþùèì êëàññíûå ÷èíû, è
èõ ñåìüÿì».



òâëåíèè ñîîòâåòñòâóþùåãî ïðàâîâîãî ðåãóëèðîâàíèÿ.
Ïðåæäå âñåãî, ýòî êàñàåòñÿ ïóáëè÷íî-ïðàâîâûõ îáÿçà-
òåëüñòâ ãîñóäàðñòâà ïî âîçìåùåíèþ âðåäà10.

Äåéñòâóþùåå çàêîíîäàòåëüñòâî ïðåäóñìàòðèâàåò
äâà ñëó÷àÿ òàêîãî âîçìåùåíèÿ âðåäà, ïðè÷èíåííîãî
ãðàæäàíàì: âðåä, ïðè÷èíåííûé â ñâÿçè ñ äåÿòåëüíîñòüþ
ãîñóäàðñòâà â ñôåðå îñâîåíèÿ è èñïîëüçîâàíèÿ ÿäåð-
íîé ýíåðãèè, è âðåä, ïðè÷èíåííûé ãðàæäàíàì íåïðàâî-
ìåðíûìè äåéñòâèÿìè äîëæíîñòíûõ ëèö è îðãàíîâ ãîñó-
äàðñòâà, â ÷àñòíîñòè, âðåä, âîçíèêøèé âñëåäñòâèå ïðî-
âåäåíèÿ ìàññîâûõ ïîëèòè÷åñêèõ ðåïðåññèé. 

Íàðÿäó ñ ýòèì ïóáëè÷íî-ïðàâîâûå îáÿçàòåëüñòâà ãî-
ñóäàðñòâà âîçíèêàþò òàêæå â ñèëó îñóùåñòâëåíèÿ èì ñî-
öèàëüíî çíà÷èìûõ ôóíêöèé. Âîçíèêíîâåíèå ïóáëè÷íî-
ïðàâîâûõ îáÿçàòåëüñòâ ãîñóäàðñòâà, êàê ïðàâèëî, îáóñ-
ëîâëåíî îñîáûì ïðàâîâûì ñòàòóñîì ãðàæäàí, èìåþùèõ
ïðàâî íà ïîëó÷åíèå ãàðàíòèé èëè ëüãîò êîìïåíñàòîðíîãî
õàðàêòåðà. Ïðèìåðîì ìîæåò ñëóæèòü äåÿòåëüíîñòü ãîñó-
äàðñòâà ïî çàãîòîâêå, ïåðåðàáîòêå, õðàíåíèþ äîíîðñêîé
êðîâè è åå êîìïîíåíòîâ (ñòàòüÿ 5 Çàêîíà Ðîññèéñêîé Ôå-
äåðàöèè îò 9 èþíÿ 1993 ã. ¹ 5142-1 “Î äîíîðñòâå êðî-
âè è åå êîìïîíåíòîâ”). Îñóùåñòâëÿÿ óêàçàííóþ äåÿòåëü-
íîñòü è ïðèâëåêàÿ ê âûïîëíåíèþ ïóáëè÷íîé ôóíêöèè äî-
íîðîâ, ãîñóäàðñòâî ñâÿçûâàåò ñåáÿ îïðåäåëåííûìè îáÿ-
çàííîñòÿìè ïî çàùèòå èõ ïðàâ è ïî ïðåäîñòàâëåíèþ ëü-
ãîò óêàçàííîé êàòåãîðèè ãðàæäàí, êîòîðûå äåéñòâîâàëè ñ
ðèñêîì äëÿ ñîáñòâåííîãî çäîðîâüÿ â èíòåðåñàõ îõðàíû
æèçíè è çäîðîâüÿ äðóãèõ ëþäåé,à çíà÷èò,â èíòåðåñàõ ãî-
ñóäàðñòâà è îáùåñòâà â öåëîì (Îïðåäåëåíèå Êîíñòèòó-
öèîííîãî Ñóäà îò 4 äåêàáðÿ 2003 ã. ¹ 415-Î). 

îðèåíòèðîâ äëÿ çàêîíîäàòåëÿ, â áîëüøåé ñòåïåíè ñâÿçà-
íû èìåííî ñ ðåôîðìèðîâàíèåì ñîöèàëüíîãî çàêîíîäà-
òåëüñòâà. 

Íà îñíîâå ïîëîæåíèé Êîíñòèòóöèè Ðîññèéñêîé Ôåäå-
ðàöèè Ñóä ñôîðìóëèðîâàë ðÿä âûòåêàþùèõ èç íåå ïðèí-
öèïîâ ïðàâîâîãî ðåãóëèðîâàíèÿ îáùåñòâåííûõ îòíîøåíèé
â ñôåðå ñîöèàëüíîé çàùèòû,âàæíåéøèì èç êîòîðûõ ÿâëÿ-
åòñÿ ïðèíöèï ïîääåðæàíèÿ äîâåðèÿ ãðàæäàí ê çàêîíó è
äåéñòâèÿì ãîñóäàðñòâà (Ïîñòàíîâëåíèå îò 24 ìàÿ 2001 ã.
¹ 8-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèé
÷àñòè ïåðâîé ñòàòüè 1 è ñòàòüè 2 Ôåäåðàëüíîãî çàêîíà «Î
æèëèùíûõ ñóáñèäèÿõ ãðàæäàíàì,âûåçæàþùèì èç ðàéîíîâ
Êðàéíåãî Ñåâåðà è ïðèðàâíåííûõ ê íèì ìåñòíîñòåé» â
ñâÿçè ñ æàëîáàìè ãðàæäàí À.Ñ. Ñòàõ è Ã.È. Õâàëîâîé).

Ñîáëþäåíèå ýòîãî ïðèíöèïà ïðåäïîëàãàåò îáåñïå÷å-
íèå ïðàâîâîé îïðåäåëåííîñòè, ðàçóìíîé ñòàáèëüíîñòè
ïðàâîâîãî ðåãóëèðîâàíèÿ, íåäîïóñòèìîñòè âíåñåíèÿ
ïðîèçâîëüíûõ èçìåíåíèé â äåéñòâóþùóþ ñèñòåìó íîðì
è ïðåäñêàçóåìîñòè çàêîíîäàòåëüíîé ïîëèòèêè.

Èçìåíåíèÿ ñîöèàëüíîãî çàêîíîäàòåëüñòâà, ôîðì è
ñïîñîáîâ ñîöèàëüíîé çàùèòû äîëæíû ñîïðîâîæäàòüñÿ,
âî-ïåðâûõ, ïðåäîñòàâëåíèåì ãðàæäàíàì âîçìîæíîñòè â
òå÷åíèå ðàçóìíîãî ïåðåõîäíîãî ïåðèîäà àäàïòèðîâàòü-
ñÿ ê âíîñèìûì èçìåíåíèÿì, âî-âòîðûõ, ñîçäàíèåì êîì-
ïåíñàòîðíîãî ìåõàíèçìà, ïîçâîëÿþùåãî óñòðàíèòü ëèáî
ñìÿã÷èòü íåãàòèâíûå ïîñëåäñòâèÿ òàêîãî èçìåíåíèÿ
(Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôå-
äåðàöèè îò 24 ìàÿ 2001 ã. ¹ 8-Ï; îïðåäåëåíèÿ îò 4 äå-
êàáðÿ 2003 ã. ¹ 415-Î è îò 11 ìàÿ 2006 ã. ¹ 88-Î).

5 .  Â  ð å ã ó ë è ð î â à í è è  ñ î ö è à ë ü í û õ  ï ð à â  ç à ê î í î ä à-
ò å ë ü  ñ â ÿ ç à í  ï ó á ë è ÷ í î - ï ð à â î â û ì è  î á ÿ ç à ò å ë ü ñ ò â à ì è
ãîñóäàðñòâà.

Â ñâîèõ ðåøåíèÿõ Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âû-
âîäó, ÷òî ñîöèàëüíûì õàðàêòåðîì ðîññèéñêîãî ãîñóäàð-
ñòâà îáóñëàâëèâàåòñÿ òàêæå âîçíèêíîâåíèå îïðåäåëåí-
íûõ ïóáëè÷íî-ïðàâîâûõ îáÿçàòåëüñòâ, ñâÿçàííûõ ñ äåÿ-
òåëüíîñòüþ ãîñóäàðñòâà. Ñóùåñòâîâàíèå òàêèõ îáÿçà-
òåëüñòâ çàêîíîäàòåëü äîëæåí ó÷èòûâàòü ïðè îñóùåñ-
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10 Ïîñòàíîâëåíèÿ îò 1 äåêàáðÿ 1997 ãîäà N 18-Ï ïî äåëó î ïðîâåðêå êîíñòè-
òóöèîííîñòè îòäåëüíûõ ïîëîæåíèé ñòàòüè 1 Ôåäåðàëüíîãî çàêîíà “Î âíåñå-
íèè èçìåíåíèé è äîïîëíåíèé â Çàêîí Ðîññèéñêîé Ôåäåðàöèè “Î ñîöèàëü-
íîé çàùèòå ãðàæäàí, ïîäâåðãøèõñÿ âîçäåéñòâèþ ðàäèàöèè âñëåäñòâèå êà-
òàñòðîôû íà ×åðíîáûëüñêîé ÀÝÑ” è îò 19 èþíÿ 2002 ãîäà N 11-Ï ïî äåëó î
ïðîâåðêå êîíñòèòóöèîííîñòè ðÿäà ïîëîæåíèé Çàêîíà Ðîññèéñêîé Ôåäåðà-
öèè “Î ñîöèàëüíîé çàùèòå ãðàæäàí, ïîäâåðãøèõñÿ âîçäåéñòâèþ ðàäèàöèè
âñëåäñòâèå êàòàñòðîôû íà ×åðíîáûëüñêîé ÀÝÑ”, Ôåäåðàëüíûõ çàêîíîâ “Î
âíåñåíèè èçìåíåíèé è äîïîëíåíèé â Çàêîí Ðîññèéñêîé Ôåäåðàöèè “Î ñî-
öèàëüíîé çàùèòå ãðàæäàí,ïîäâåðãøèõñÿ âîçäåéñòâèþ ðàäèàöèè âñëåäñòâèå
êàòàñòðîôû íà ×åðíîáûëüñêîé ÀÝÑ”, “Î ìèíèìàëüíîì ðàçìåðå îïëàòû òðó-
äà” è “Î ïîðÿäêå óñòàíîâëåíèÿ ðàçìåðîâ ñòèïåíäèé è ñîöèàëüíûõ âûïëàò â
Ðîññèéñêîé Ôåäåðàöèè”.



íîé çàùèòû ãðàæäàí íåîáõîäèìî îòíåñòè ê êîíöåïòóàëü-
íûì íåäîñòàòêàì çàêîíîäàòåëüñòâà â ñîöèàëüíîé ñôåðå.
Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûé Ñóä â ðÿäå ðåøåíèé,
êàñàþùèõñÿ îöåíêè êîíñòèòóöèîííîñòè ïîëîæåíèé Ôå-
äåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ãîäà ¹ 122-ÔÇ,
âûíóæäåí áûë ïîä÷åðêíóòü, ÷òî ïðè ïåðåõîäå ê íîâîìó
ïðàâîâîìó ðåãóëèðîâàíèþ ìåð ñîöèàëüíîé ïîääåðæêè
äîëæíû áûòü ïðåäóñìîòðåíû ñîîòâåòñòâóþùèå ïðàâî-
âûå ìåõàíèçìû, ïîçâîëÿþùèå îáåñïå÷èâàòü ñîõðàíåíèå
äîñòèãíóòîãî óðîâíÿ çàùèòû ïðàâ è ñâîáîä ãðàæäàí, ãà-
ðàíòèé èõ ñîöèàëüíîé çàùèùåííîñòè,è ñîçäàíû íåîáõî-
äèìûå, â òîì ÷èñëå ôèíàíñîâûå, óñëîâèÿ äëÿ íàäëåæà-
ùåãî îñóùåñòâëåíèÿ ñóáúåêòàìè Ðîññèéñêîé Ôåäåðà-
öèè ìåð ñîöèàëüíîé ïîääåðæêè (íàïðèìåð, Îïðåäåëå-
íèå îò 1 äåêàáðÿ 2005 ã. ¹ 462-Î îá îòêàçå â ïðèíÿòèè
ê ðàññìîòðåíèþ çàïðîñà Ñàõàëèíñêîé îáëàñòíîé äóìû î
ïðîâåðêå êîíñòèòóöèîííîñòè ÷àñòåé ïåðâîé è âòîðîé
ñòàòüè 16 Çàêîíà Ðîññèéñêîé Ôåäåðàöèè “Î ðåàáèëèòà-
öèè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé”). 

Çàêîíîäàòåëüñòâî â ñîöèàëüíîé ñôåðå, â òîì ÷èñëå
ïåíñèîííîå çàêîíîäàòåëüñòâî, õàðàêòåðèçóåòñÿ è äðóãèìè
íåäîñòàòêàìè. Ïðåæäå âñåãî,ýòî äîâîëüíî ÷àñòûå ñóùåñò-
âåííûå èçìåíåíèÿ â ïðàâîâîì ðåãóëèðîâàíèè. Ïðè ýòîì
äàëåêî íå âñåãäà òàêèå èçìåíåíèÿ áûëè íåîáõîäèìû è
îáîñíîâàííû. Òàê, â ïåðâîíà÷àëüíîé ðåäàêöèè Çàêîíà îò
20 íîÿáðÿ 1990 ãîäà «Î ãîñóäàðñòâåííûõ ïåíñèÿõ â
ÐÑÔÑÐ» ìèíèìàëüíûé ðàçìåð ïåíñèè óñòàíàâëèâàëñÿ íà
óðîâíå ïðîæèòî÷íîãî ìèíèìóìà, îïðåäåëÿâøåãîñÿ åæå-
ãîäíî. Óæå íåñêîëüêî ìåñÿöåâ ñïóñòÿ ìèíèìàëüíàÿ ïåíñèÿ
ñòàëà óñòàíàâëèâàòüñÿ íà óðîâíå ìèíèìàëüíîãî ðàçìåðà
îïëàòû òðóäà, à ê ìîìåíòó ïðîâåäåíèÿ ðåôîðì 2000-2001
ãîäîâ ìèíèìàëüíûé ðàçìåð ïåíñèè îïðåäåëÿëñÿ íå íèæå
÷åì â ðàçìåðå, óñòàíîâëåííîì ôåäåðàëüíûì çàêîíîì.

Àíàëîãè÷íûå èçìåíåíèÿ ïðîèçîøëè è ïðèìåíèòåëüíî
ê ïîðÿäêó ïîâûøåíèÿ ïåíñèé â ñâÿçè ñ ðîñòîì ñòîèìîñ-
òè æèçíè è îïëàòû òðóäà. Åñëè â ïåðâîíà÷àëüíîé ðåäàê-
öèè Çàêîíà îò 20íîÿáðÿ 1990ã. ïåíñèè ïîâûøàëèñü åæå-
ãîäíî â ñâÿçè ñ ðîñòîì ñòîèìîñòè æèçíè è îïëàòû òðóäà
çàíÿòîãî â íàðîäíîì õîçÿéñòâå íàñåëåíèÿ, â ïîðÿäêå è

Ïðèíÿâ íà ñåáÿ îïðåäåëåííûå ïóáëè÷íî-ïðàâîâûå
îáÿçàòåëüñòâà, ãîñóäàðñòâî íå ìîæåò ïðîèçâîëüíî îòêà-
çûâàòüñÿ îò èõ âûïîëíåíèÿ. Èíîå îçíà÷àëî áû íàðóøå-
íèå ïðèíöèïîâ ñïðàâåäëèâîñòè è ïðàâîâîãî è ñîöèàëü-
íîãî ãîñóäàðñòâà11.

Èç ýòîãî âûòåêàþò îáÿçàííîñòè çàêîíîäàòåëÿ ïðè èç-
ìåíåíèè ïðàâîâîãî ðåãóëèðîâàíèÿ ñîõðàíÿòü ïðèçíàí-
íûé ãîñóäàðñòâîì îáúåì âîçìåùåíèÿ âðåäà, äîñòèãíó-
òûé óðîâåíü çàùèòû ïðàâ è ñâîáîä ãðàæäàí, ãàðàíòèé èõ
ñîöèàëüíîé çàùèùåííîñòè (Îïðåäåëåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà îò 1 äåêàáðÿ 2005 ã. ¹ 462-Î, îò 27 äåêàáðÿ
2005 ã. ¹ 502-Î, îò 4 àïðåëÿ 2006 ã. ¹ 89-Î). 

6 .  Ê î í ñ ò è ò ó ö è ÿ  î á ÿ ç û â à å ò  ï ð å î ä î ë å â à ò ü  í å ä î ñ-
ò à ò ê è  ñ î ö è à ë ü í î ã î  ç à ê î í î ä à ò å ë ü ñ ò â à .

Êîíñòèòóöèîííûå ïðèíöèïû è íîðìû, ñîñòàâëÿþùèå
îñíîâó âñåãî ðåãóëèðîâàíèÿ ñîöèàëüíûõ ïðàâ,ïðåäïîëà-
ãàþò, ÷òî çàêîíîäàòåëüñòâî â ýòîé ñôåðå äîëæíî õàðàê-
òåðèçîâàòüñÿ ïðèçíàêàìè ñòàáèëüíîñòè, ïðåäñêàçóåìîñ-
òè, ñïðàâåäëèâîñòè, îòñóòñòâèåì ïðîèçâîëüíûõ èçìåíå-
íèé, ïîääåðæàíèåì äîñòèãíóòîãî óðîâíÿ ñîöèàëüíîé çà-
ùèòû è âûçûâàòü äîâåðèå ãðàæäàí. 

Ê ñîæàëåíèþ, ýòè îðèåíòèðû íå âñåãäà ñîáëþäàþòñÿ.
Èçìåíåíèå ïðàâîâîãî ðåãóëèðîâàíèÿ ïîðîé ñâÿçàíî ñî
ñíèæåíèåì óðîâíÿ ñîöèàëüíîé çàùèòû,îòìåíîé ïðåäîñ-
òàâëÿâøèõñÿ ðàíåå ñîöèàëüíûõ áëàã.

Ïîíÿòíî ñòðåìëåíèå çàêîíîäàòåëÿ â áîëüøåé ñòåïå-
íè ó÷åñòü ôèíàíñîâî-ýêîíîìè÷åñêèå âîçìîæíîñòè ãîñó-
äàðñòâà è ñíèçèòü íàãðóçêó íà ôåäåðàëüíûé áþäæåò,îä-
íàêî íåëüçÿ íå ïðèíèìàòü âî âíèìàíèå òîãî, ÷òî îòêàç
èëè ñóùåñòâåííîå ñíèæåíèå óðîâíÿ ñîöèàëüíîé çàùèòû
íàðóøàåò áàëàíñ ìåæäó èíòåðåñàìè ãðàæäàí è ïóáëè÷-
íûìè èíòåðåñàìè, ÷òî ÷ðåâàòî ñîöèàëüíîé è ïîëèòè÷åñ-
êîé íåñòàáèëüíîñòüþ. 

Îòìå÷åííóþ òåíäåíöèþ ê ñíèæåíèþ óðîâíÿ ñîöèàëü-
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11 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà îò 23 àïðåëÿ 2004 ãîäà N 9-Ï ïî äå-
ëó î ïðîâåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæåíèé Ôåäåðàëüíûõ çàêî-
íîâ “Î ôåäåðàëüíîì áþäæåòå íà 2002 ãîä”, “Î ôåäåðàëüíîì áþäæåòå íà
2003 ãîä”, “Î ôåäåðàëüíîì áþäæåòå íà 2004 ãîä” è ïðèëîæåíèé ê íèì; Îï-
ðåäåëåíèå îò 27 äåêàáðÿ 2005 ã. ¹ 527-Î.



öèîííûé Ñóä, âûòåêàåò èç ñîöèàëüíîãî õàðàêòåðà ðîñ-
ñèéñêîãî ãîñóäàðñòâà: çàêîíîäàòåëü - èñõîäÿ èç ýêîíî-
ìè÷åñêèõ âîçìîæíîñòåé îáùåñòâà íà äàííîì ýòàïå åãî
ðàçâèòèÿ - äîëæåí ñòðåìèòüñÿ ê òîìó, ÷òîáû ïîñòåïåííî
ïîâûøàòü óðîâåíü ïåíñèîííîãî îáåñïå÷åíèÿ, â ïåðâóþ
î÷åðåäü äëÿ òåõ,ó êîãî ïåíñèè íèæå ïðîæèòî÷íîãî ìèíè-
ìóìà, ñ öåëüþ óäîâëåòâîðåíèÿ èõ îñíîâíûõ æèçíåííûõ
ïîòðåáíîñòåé (Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà
îò 29 ÿíâàðÿ 2004 ã. ¹ 2-Ï).

Îäíîé èç âàæíûõ çàäà÷, êîòîðàÿ äî ñèõ ïîð íå ðåøå-
íà çàêîíîäàòåëåì, ÿâëÿåòñÿ ðàçðàáîòêà ïðàâîâûõ ìåõà-
íèçìîâ,êîòîðûå áûëè áû íàïðàâëåíû íà íåóêëîííîå (õî-
òÿ è ïîñòåïåííîå) ïîâûøåíèå óðîâíÿ ïåíñèîííîãî îáåñ-
ïå÷åíèÿ. 

Èññëåäîâàòåëè êîíñòàòèðóþò òàêæå îòñóòñòâèå ÷åòêîé
çàêîíîäàòåëüíîé ñòðàòåãèè ïîýòàïíûõ èçìåíåíèé, íàï-
ðàâëåííûõ íà ñîçäàíèå àäåêâàòíîé ñîâðåìåííûì ýêîíî-
ìè÷åñêèì è ñîöèàëüíûì ðåàëèÿì ïåíñèîííîé ñèñòåìû. 

Âñå ýòî íå ñïîñîáñòâóåò ïîääåðæàíèþ äîâåðèÿ ãðàæ-
äàí ê çàêîíó, êîòîðîå ïîäðàçóìåâàåò ïðàâîâóþ îïðåäå-
ëåííîñòü, ñîõðàíåíèå ðàçóìíîé ñòàáèëüíîñòè ïðàâîâîãî
ðåãóëèðîâàíèÿ, íåäîïóñòèìîñòü âíåñåíèÿ ïðîèçâîëüíûõ
èçìåíåíèé â äåéñòâóþùóþ ñèñòåìó íîðì è ïðåäñêàçóå-
ìîñòü çàêîíîäàòåëüíîé ïîëèòèêè,â òîì ÷èñëå â ñîöèàëü-
íîé ñôåðå,ñ òåì ÷òîáû ó÷àñòíèêè ñîîòâåòñòâóþùèõ ïðà-
âîîòíîøåíèé ìîãëè â ðàçóìíûõ ïðåäåëàõ ïðåäâèäåòü
ïîñëåäñòâèÿ ñâîåãî ïîâåäåíèÿ è áûòü óâåðåííûìè â íå-
èçìåííîñòè ñâîåãî îôèöèàëüíî ïðèçíàííîãî ñòàòóñà,
ïðèîáðåòåííûõ ïðàâ, äåéñòâåííîñòè èõ ãîñóäàðñòâåííîé
çàùèòû, ò.å. â òîì, ÷òî ïðèîáðåòåííîå èìè íà îñíîâå
äåéñòâóþùåãî çàêîíîäàòåëüñòâà ïðàâî áóäåò óâàæàòüñÿ
âëàñòÿìè è áóäåò ðåàëèçîâàíî (Ïîñòàíîâëåíèå Êîíñòè-
òóöèîííîãî Ñóäà îò 03.06.2004 N 11-Ï; Îïðåäåëåíèÿ îò
01.12.2005 N 521-Î è îò 01.12.2005 N 462-Î). 

7 .  Ï ð î á å ë û  ï å í ñ è î í í î é  ð å ô î ð ì û.
Õàðàêòåðíîé ÷åðòîé ñèñòåìû íîâûõ ïðàâîâûõ ìåõà-

íèçìîâ ñîöèàëüíîé çàùèòû ÿâëÿåòñÿ íàëè÷èå â íèõ ñó-
ùåñòâåííûõ ïðîáåëîâ. Â ÷àñòíîñòè, ïåíñèîííàÿ ðåôîð-

ñîðàçìåðíî óðîâíþ,îïðåäåëÿåìûì Âåðõîâíûì Ñîâåòîì
ÐÑÔÑÐ, òî ïîòîì îíè èíäåêñèðîâàëèñü «â ñâÿçè ñ ïîâû-
øåíèåì ñòîèìîñòè æèçíè â óñòàíîâëåííîì Çàêîíîì ïî-
ðÿäêå». Ñïóñòÿ äâà ãîäà ïåíñèè ïîäëåæàëè èíäåêñàöèè
èëè êîìïåíñàöèè â ñâÿçè ñ ïîâûøåíèåì ñòîèìîñòè æèç-
íè íå ðåæå îäíîãî ðàçà â òðè ìåñÿöà, ÷òî ïðîäîëæàëîñü
äî ââåäåíèÿ èíäèâèäóàëüíîãî êîýôôèöèåíòà ïåíñèîíå-
ðà ñ ó÷åòîì îòíîøåíèÿ ñðåäíåìåñÿ÷íîãî çàðàáîòêà ïåí-
ñèîíåðà ê ñðåäíåìåñÿ÷íîé çàðàáîòíîé ïëàòå â ñòðàíå â
îãðàíè÷åííîì ðàçìåðå (ìàêñèìàëüíàÿ âåëè÷èíà èçìåíÿ-
ëàñü ñ 0,7 äî 1,2), ïðè ýòîì äî 1 àâãóñòà 2001 ã. ðàéîí-
íûé êîýôôèöèåíò äëÿ èñ÷èñëåíèÿ ïåíñèè íå ó÷èòûâàë-
ñÿ, à çàòåì ñòàë ó÷èòûâàòüñÿ.

Íåñòàáèëüíîñòü çàêîíîäàòåëüñòâà â ñîöèàëüíîé ñôå-
ðå íå ìîæåò íå âûçûâàòü òðåâîãó, ïîñêîëüêó ñîçäàåò íå-
îïðåäåëåííîñòü ïðàâîâîãî ïîëîæåíèÿ îãðîìíîãî êîëè-
÷åñòâà ãðàæäàí (íûíåøíèõ è áóäóùèõ ïåíñèîíåðîâ), íå
ïîçâîëÿåò ñôîðìèðîâàòüñÿ åäèíîîáðàçíîé ïðàâîïðèìå-
íèòåëüíîé ïðàêòèêå,ñîçäàåò òðóäíîñòè â ðåàëèçàöèè ñî-
öèàëüíûõ ïðàâ. Îñîáåííî áîëåçíåííûå ïîñëåäñòâèÿ ýòî
âûçûâàåò â ñôåðå ïåíñèîííûõ ïðàâ ãðàæäàí â ñèëó îñî-
áîé îáùåñòâåííîé çíà÷èìîñòè ïåíñèîííîãî çàêîíîäà-
òåëüñòâà è ñïåöèôèêè ïðåäìåòà åãî ðåãóëèðîâàíèÿ: ïåí-
ñèîííûå ïðàâà ôîðìèðóþòñÿ íà ïðîòÿæåíèè íåñêîëüêèõ
äåñÿòêîâ ëåò, ìîìåíò ïðèîáðåòåíèÿ ïðàâà íà ïåíñèþ
çíà÷èòåëüíî óäàëåí îò íà÷àëà âûïîëíåíèÿ óñëîâèé ïåí-
ñèîíèðîâàíèÿ (íà÷àëà òðóäîâîé èëè ïðåäïðèíèìàòåëüñ-
êîé äåÿòåëüíîñòè).

×àñòûå è äîâîëüíî ðàäèêàëüíûå èçìåíåíèÿ ïåíñèîí-
íîãî çàêîíîäàòåëüñòâà ñâèäåòåëüñòâóþò î íåïîñëåäîâà-
òåëüíîñòè è ïðîòèâîðå÷èâîñòè ãîñóäàðñòâåííîé ñîöè-
àëüíîé ïîëèòèêè êàê ñèñòåìû âçàèìîñâÿçàííûõ çàäà÷ è
îáåñïå÷èâàþùèõ èõ äîñòèæåíèå ýêîíîìè÷åñêèõ, îðãàíè-
çàöèîííûõ è ïðàâîâûõ ñðåäñòâ (ìåõàíèçìîâ),ÿñíî ñôîð-
ìóëèðîâàííîé öåëè ðåôîðìèðîâàíèÿ ïåíñèîííîé ñèñòå-
ìû12. Ìåæäó òåì, òàêàÿ öåëü, êàê ïîä÷åðêèâàë Êîíñòèòó-
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12 Òàêàÿ öåëü áûëà ïîñòàâëåíà â Êîíöåïöèè ðåôîðìû ñèñòåìû ïåíñèîííîãî
îáåñïå÷åíèÿ â Ðîññèéñêîé Ôåäåðàöèè,â Ïðîãðàììå ïåíñèîííîé ðåôîðìû è
äð. Îäíàêî óêàçàííûå íåäîñòàòêè â èçìåíåíèè çàêîíîäàòåëüñòâà î ïåíñèîí-
íîì îáåñïå÷åíèè ïðåïÿòñòâóþò äîñòèæåíèþ ýòîé öåëè. 



â î ç â ð à ù å í û  ã ð à æ ä à í à ì .  Î ä í à ê î  ç à ê î í î ä à ò å ë ü í î å
ð å ø å í è å  ï î  ý ò î ì ó  â î ï ð î ñ ó  í å  ï ð è í ÿ ò î.

Çíà÷èòåëüíîå ÷èñëî ïðîáåëîâ, íàëè÷èå êîòîðûõ íåèç-
ìåííî ïîä÷åðêèâàåòñÿ þðèñòàìè â õîäå îáñóæäåíèé
ñîñòîÿíèÿ äåéñòâóþùåãî çàêîíîäàòåëüñòâà â ñôåðå ñî-
öèàëüíîé çàùèòû, ôàêòè÷åñêè ïðèâîäèò ê íåâîçìîæíîñ-
òè àäåêâàòíîãî âûïîëíåíèÿ çàêîíîäàòåëüñòâîì î ñîöè-
àëüíîì îáåñïå÷åíèè ñâîèõ îñíîâíûõ ôóíêöèé - êàê ðåãó-
ëÿòèâíîé, òàê è çàùèòíîé. 

Â ýòèõ óñëîâèÿõ Êîíñòèòóöèîííûé Ñóä, îáðàùàÿ âíè-
ìàíèå çàêîíîäàòåëÿ íà ñóùåñòâóþùèå ïðîáåëû, â îïðå-
äåëåííîé ñòåïåíè ñòèìóëèðóåò ñêîðåéøåå èõ âîñïîëíå-
íèå. Ïðèìåðîì òàêîãî ïîäõîäà ÿâëÿåòñÿ Îïðåäåëåíèå îò
11 ìàÿ 2006 ã. ¹ 187-Î ïî æàëîáå ãðàæäàíèíà Íàóì÷è-
êà Âÿ÷åñëàâà Âèêòîðîâè÷à íà íàðóøåíèå åãî êîíñòèòó-
öèîííûõ ïðàâ ïîëîæåíèÿìè ïóíêòîâ 2 è 3 ñòàòüè 3 Ôå-
äåðàëüíîãî çàêîíà “Î ãîñóäàðñòâåííîì ïåíñèîííîì
îáåñïå÷åíèè â Ðîññèéñêîé Ôåäåðàöèè”. Ïðè ýòîì Ñóä
óñòàíîâèë, ÷òî äåéñòâóþùåå ïðàâîâîå ðåãóëèðîâàíèå íå
ó÷èòûâàåò îñîáåííîñòåé ïðàâîâîãî ïîëîæåíèÿ òåõ ðàáî-
òàþùèõ ïî òðóäîâîìó äîãîâîðó ãðàæäàí, êîìó âûïëà÷è-
âàåòñÿ ïåíñèÿ çà âûñëóãó ëåò â ñîîòâåòñòâèè ñ Çàêîíîì
Ðîññèéñêîé Ôåäåðàöèè “Î ïåíñèîííîì îáåñïå÷åíèè
ëèö, ïðîõîäèâøèõ âîåííóþ ñëóæáó, ñëóæáó â îðãàíàõ
âíóòðåííèõ äåë, Ãîñóäàðñòâåííîé ïðîòèâîïîæàðíîé
ñëóæáå, â îðãàíàõ ïî êîíòðîëþ çà îáîðîòîì íàðêîòè÷åñ-
êèõ ñðåäñòâ è ïñèõîòðîïíûõ âåùåñòâ, ó÷ðåæäåíèÿõ è îð-
ãàíàõ óãîëîâíî-èñïîëíèòåëüíîé ñèñòåìû, è èõ ñåìåé”.

Çàêðåïëÿÿ áåçóñëîâíîå ó÷àñòèå òàêèõ ïåíñèîíåðîâ â
îáÿçàòåëüíîì ïåíñèîííîì ñòðàõîâàíèè, çàêîíîäàòåëü - â
ñèëó òðåáîâàíèé Êîíñòèòóöèè - äîëæåí áûë ãàðàíòèðî-
âàòü èì ðåàëèçàöèþ ïåíñèîííûõ ïðàâ, ïðèîáðåòåííûõ â
ðàìêàõ ñèñòåìû îáÿçàòåëüíîãî ïåíñèîííîãî ñòðàõîâàíèÿ,
íà ðàâíûõ óñëîâèÿõ ñ èíûìè çàñòðàõîâàííûìè ëèöàìè,
ò.å. îáåñïå÷èòü âîçìîæíîñòü ïðèîáðåòåíèÿ ïðàâà íà ïî-
ëó÷åíèå òðóäîâîé ïåíñèè,îñóùåñòâëåíèå âûáîðà ïåíñèè.

Ìåæäó òåì,äåéñòâóþùåå çàêîíîäàòåëüñòâî íå ïðåäóñ-
ìàòðèâàåò ïåðåâîä èç ôåäåðàëüíîãî áþäæåòà â Ïåíñèîí-
íûé ôîíä Ðîññèéñêîé Ôåäåðàöèè ñðåäñòâ äëÿ ôîðìèðî-

ìà äàëåêà îò çàâåðøåíèÿ, õîòÿ ñ ìîìåíòà îäîáðåíèÿ å¸
ïðîãðàììû ïðîøëî 8 ëåò.

Äî íàñòîÿùåãî âðåìåíè îòñóòñòâóþò çàêîíû «Îá îáÿ-
çàòåëüíûõ ïðîôåññèîíàëüíûõ ïåíñèîííûõ ñèñòåìàõ» è
«Î ñòðàõîâîì âçíîñå íà ôèíàíñèðîâàíèå îáÿçàòåëüíûõ
ïðîôåññèîíàëüíûõ ïåíñèîííûõ ñèñòåì» (ïðèíÿòû â ïåð-
âîì ÷òåíèè 26.06.02). Íå ïðèíÿò ïðåäóñìîòðåííûé ôå-
äåðàëüíûé çàêîí îá óïðàâëåíèè ñðåäñòâàìè ãîñóäàð-
ñòâåííîãî ïåíñèîííîãî îáåñïå÷åíèÿ (ñòðàõîâàíèÿ) â
Ðîññèéñêîé Ôåäåðàöèè (çàêîíîïðîåêò ïðîøåë ïåðâîå
÷òåíèå 25 îêòÿáðÿ 2001 ã.), à òàêæå ôåäåðàëüíûé çàêîí,
óñòàíàâëèâàþùèé ïîðÿäîê îïðåäåëåíèÿ ïðîäîëæèòåëü-
íîñòè îæèäàåìîãî ïåðèîäà âûïëàòû òðóäîâîé ïåíñèè ïî
ñòàðîñòè,ïðèìåíÿåìîãî äëÿ ðàñ÷åòà íàêîïèòåëüíîé ÷àñ-
òè óêàçàííîé ïåíñèè. Ìåæäó òåì, ïðèíÿòèå ýòèõ çàêîíîâ
ïðÿìî ïðåäóñìîòðåíî Çàêîíîì «Î òðóäîâûõ ïåíñèÿõ â
Ðîññèéñêîé Ôåäåðàöèè» (ï. 9 ñò. 14).

Íå ðåøåíû ïðîáëåìû,ñâÿçàííûå ñ ðàçäåëåíèåì ïåí-
ñèîííîé ñèñòåìû íà ñòðàõîâóþ è ãîñóäàðñòâåííóþ. Â
÷àñòíîñòè, íå óðåãóëèðîâàí âîïðîñ î ïðåîáðàçîâàíèè
ïåíñèîííûõ ïðàâ âîåííîñëóæàùèõ â ðàñ÷åòíûé ïåíñè-
îííûé êàïèòàë äëÿ íàçíà÷åíèÿ òðóäîâîé ïåíñèè â òîì
ñëó÷àå,êîãäà èõ ïðîôåññèîíàëüíàÿ äåÿòåëüíîñòü ñîñòî-
èò èç âîåííîé ñëóæáû è ðàáîòû ïî òðóäîâîìó äîãîâîðó
(èëè èíäèâèäóàëüíîé ïðåäïðèíèìàòåëüñêîé äåÿòåëü-
íîñòè). 

Î ò ñ ó ò ñ ò â ó å ò  ÿ ñ í î ñ ò ü  â  ð å ø å í è è  â î ï ð î ñ à  î  ñ ó ä ü á å
â ç í î ñ î â  í à  í à ê î ï è ò å ë ü í ó þ  ÷ à ñ ò ü  ï å í ñ è è ,   ï å ð å ÷ è ñ-
ë å í í û õ  ç à  ã ð à æ ä à í  1 9 5 2 - 1 9 6 7  ã ã .  ð î æ ä å í è ÿ  â  ï å ð è-
î ä  ñ  2 0 0 2  ï î  2 0 0 4  ã ã .  Â  ñ î î ò â å ò ñ ò â è è  ñ  ä å é ñ ò â ó þ-
ù è ì  ç à ê î í î ä à ò å ë ü ñ ò â î ì  ó ê à ç à í í û å  ã ð à æ ä à í å  í å
ï ð è î á ð å ò à þ ò  ï ð à â î  í à  í à ê î ï è ò å ë ü í ó þ  ÷ à ñ ò ü  ò ð ó ä î-
â î é  ï å í ñ è è .  Î ä í à ê î  â  ò å ÷ å í è å  ò ð å õ  ë å ò  ( ä î  â í å ñ å-
í è ÿ  ñ î î ò â å ò ñ ò â ó þ ù è õ  è ç ì å í å í è é  â  Ô å ä å ð à ë ü í û é
ç à ê î í  « Î á  î á ÿ ç à ò å ë ü í î ì  ï å í ñ è î í í î ì  ñ ò ð à õ î â à í è è  â
Ð î ñ ñ è é ñ ê î é  Ô å ä å ð à ö è è » )  â ç í î ñ û  ó ï ë à ÷ è â à ë è ñ ü .
Ì å æ ä ó  ò å ì ,   â  ñ è ë ó  è í ä è â è ä ó à ë ü í î - â î ç ì å ç ä í î ã î  õ à-
ð à ê ò å ð à  ï ë à ò å æ å é  â  Ï å í ñ è î í í û é  ô î í ä  ó ê à ç à í í û å
ï å ð å ÷ è ñ ë å í è ÿ  ä î ë æ í û  á û ò ü  â  ò î é  è ë è  è í î é  ô î ð ì å
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íåêîíñòèòóöèîííîé ïîëíîñòüþ èëè ÷àñòè÷íî ëèáî èç ðå-
øåíèÿ Êîíñòèòóöèîííîãî Ñóäà âûòåêàåò íåîáõîäèìîñòü
óñòðàíåíèÿ ïðîáåëà â ïðàâîâîì ðåãóëèðîâàíèè. Â òà-
êîì ñëó÷àå äî ïðèíÿòèÿ íîâîãî íîðìàòèâíîãî àêòà íå-
ïîñðåäñòâåííî ïðèìåíÿåòñÿ Êîíñòèòóöèÿ. Îäíàêî â
ïðàâîïðèìåíèòåëüíîé ïðàêòèêå ýòî íå âñåãäà ìîæåò
äàòü íóæíûé ðåçóëüòàò, åñëè äëÿ ðåàëèçàöèè òîãî èëè
èíîãî êîíñòèòóöèîííîãî ïîëîæåíèÿ íåîáõîäèì êîíêðå-
òèçèðóþùèé åãî íîðìàòèâíûé àêò çàêîíîäàòåëÿ. 

8 .  Ô è í à í ñ î â û å  ï ð î á ë å ì û  í å ä î ï ó ñ ò è ì î  ð å ø à ò ü  â
ó ù å ð á  ê î í ñ ò è ò ó ö è î í í û ì  ã à ð à í ò è ÿ ì  ñ î ö è à ë ü í û õ
ï ð à â .  

Ñåðüåçíûì íåäîñòàòêîì äåéñòâóþùåé ïåíñèîííîé
ñèñòåìû êàê íàèáîëåå âàæíîé ñîñòàâíîé ÷àñòè ñèñòåìû
ñîöèàëüíîé çàùèòû ÿâëÿåòñÿ å¸ îðèåíòàöèÿ íà ðåøåíèå
ôèíàíñîâûõ ïðîáëåì â çíà÷èòåëüíîé ñòåïåíè â óùåðá
êîíñòèòóöèîííûì ãàðàíòèÿì ñîöèàëüíûõ ïðàâ è ñâÿçàí-
íûì ñ ýòèì ñîöèàëüíûì çàäà÷àì. 

Â ñâÿçè ñ ýòèì ó÷åíûå-þðèñòû îáðàùàþò âíèìàíèå
íà íåîáîñíîâàííûé ïåðåõîä îò ðàñïðåäåëèòåëüíîé ïåí-
ñèîííîé ñèñòåìû, óñïåøíî ôóíêöèîíèðóþùåé âî âñåõ
ðàçâèòûõ ñòðàíàõ Åâðîïû, Êàíàäå, ßïîíèè è äð., ê íàêî-
ïèòåëüíîé13. Ïðè ýòîì â îñíîâó íîâîé ïåíñèîííîé ñèñòå-
ìû â Ðîññèè ïîëîæåí ïðèíóäèòåëüíûé ìåõàíèçì äîëãîñ-
ðî÷íîãî íàêîïëåíèÿ. Òåì ñàìûì, ïîñðåäñòâîì ñîöèàëü-
íîãî çàêîíîäàòåëüñòâà ðåøàþòñÿ çàäà÷è, ñâÿçàííûå ñ
íàïðàâëåíèåì èíâåñòèöèé â ýêîíîìèêó ñòðàíû, ò.å. âî
ãëàâó óãëà ñòàâèòñÿ ïðåæäå âñåãî äîñòèæåíèå ýêîíîìè-
÷åñêîãî ýôôåêòà, à íå îáåñïå÷åíèå äîñòîéíîãî óðîâíÿ
æèçíè ïåíñèîíåðîâ. Ýòî ìîæåò ïðèâåñòè ê êîììåðöèà-
ëèçàöèè ñîöèàëüíîé ñôåðû,ê îòñòóïëåíèþ îò ïðèíöèïîâ
ñîöèàëüíîé ñïðàâåäëèâîñòè, ïðåïÿòñòâóåò äîñòèæåíèþ
ñîöèàëüíî çíà÷èìûõ öåëåé14.

âàíèÿ ðàñ÷åòíîãî ïåíñèîííîãî êàïèòàëà ïðè ïåðåõîäå âî-
åííûõ ïåíñèîíåðîâ íà òðóäîâóþ ïåíñèþ, ÷òî íå ïîçâîëÿ-
åò â áîëüøèíñòâå ñëó÷àåâ îáåñïå÷èòü íàçíà÷åíèå èì òðó-
äîâîé ïåíñèè â ðàçìåðå, ïðåâûøàþùåì ïîëàãàþùóþñÿ
èì âîåííóþ ïåíñèþ. Òåì ñàìûì âñòóïëåíèå èõ â ïðàâîîò-
íîøåíèÿ ïî îáÿçàòåëüíîìó ïåíñèîííîìó ñòðàõîâàíèþ â
êà÷åñòâå ãàðàíòèè, îáåñïå÷èâàþùåé èì âîçìîæíîñòü âû-
áîðà ïåíñèè,óòðà÷èâàåò êàêîé-ëèáî ñìûñë,ïîñêîëüêó âû-
áîð êàê òàêîâîé â ïîäîáíûõ ñëó÷àÿõ ïðåäîïðåäåëåí.

Íà îñíîâå àíàëèçà äåéñòâóþùåãî ïåíñèîííîãî çàêîíî-
äàòåëüñòâà áûë ñäåëàí âûâîä î òîì,÷òî âçàèìîñâÿçàííûå
íîðìàòèâíûå ïîëîæåíèÿ ïóíêòîâ 2 è 3 ñòàòüè 3 Ôåäå-
ðàëüíîãî çàêîíà “Î ãîñóäàðñòâåííîì ïåíñèîííîì îáåñïå-
÷åíèè â Ðîññèéñêîé Ôåäåðàöèè” è àáçàöà âòîðîãî ïóíê-
òà 1 ñòàòüè 7 Ôåäåðàëüíîãî çàêîíà “Îá îáÿçàòåëüíîì
ïåíñèîííîì ñòðàõîâàíèè â Ðîññèéñêîé Ôåäåðàöèè”,
ðàñïðîñòðàíÿÿ îáÿçàòåëüíîå ïåíñèîííîå ñòðàõîâàíèå
íà âîåííûõ ïåíñèîíåðîâ, ðàáîòàþùèõ ïî òðóäîâîìó äî-
ãîâîðó,ïðè ýòîì íå ïðåäóñìàòðèâàþò íàäëåæàùåãî ïðà-
âîâîãî ìåõàíèçìà, ãàðàíòèðóþùåãî óñòàíîâëåíèå èì íà-
ðÿäó ñ ïîëó÷àåìîé ïåíñèåé ïî ãîñóäàðñòâåííîìó ïåíñè-
îííîìó îáåñïå÷åíèþ ñòðàõîâîé ÷àñòè òðóäîâîé ïåíñèè ñ
ó÷åòîì ñòðàõîâûõ âçíîñîâ, íàêîïëåííûõ íà èõ èíäèâèäó-
àëüíûõ ëèöåâûõ ñ÷åòàõ â Ïåíñèîííîì ôîíäå Ðîññèéñêîé
Ôåäåðàöèè.

Ýòîò ïðîáåë äîëæåí áûòü âîñïîëíåí. Â ñîîòâåòñòâèè
ñ óêàçàííûì Îïðåäåëåíèåì îò 11 ìàÿ 2006 ã. ¹ 187-Î
ôåäåðàëüíîìó çàêîíîäàòåëþ íàäëåæàëî ïðåäóñìîòðåòü
è íå ïîçäíåå 1 ÿíâàðÿ 2007 ãîäà ââåñòè â äåéñòâèå ïðà-
âîâîå ðåãóëèðîâàíèå, ãàðàíòèðóþùåå âîåííûì ïåíñèî-
íåðàì, ðàáîòàþùèì ïî òðóäîâîìó äîãîâîðó, íå òîëüêî
ïîëó÷åíèå ïåíñèè ïî ãîñóäàðñòâåííîìó ïåíñèîííîìó
îáåñïå÷åíèþ, íî è âûïëàòó ñòðàõîâîé ÷àñòè òðóäîâîé
ïåíñèè ñ ó÷åòîì ñòðàõîâûõ âçíîñîâ, îòðàæåííûõ íà èõ
èíäèâèäóàëüíûõ ëèöåâûõ ñ÷åòàõ â Ïåíñèîííîì ôîíäå
Ðîññèéñêîé Ôåäåðàöèè. Îäíàêî ñîîòâåòñòâóþùåå ïðà-
âîâîå ðåãóëèðîâàíèå òàê è íå îñóùåñòâëåíî. 

Ïðîáåëû â ñîöèàëüíîì çàêîíîäàòåëüñòâå ìîãóò âîç-
íèêàòü è òîãäà, êîãäà òà èëè äðóãàÿ íîðìà ïðèçíàåòñÿ
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13 Çàõàðîâ Ì.Ë., Òó÷êîâà Ý.Ã. Ïåíñèîííàÿ ðåôîðìà â Ðîññèè. Ýêñïåðòíîå çàê-
ëþ÷åíèå. - Ì., 2002, - Ñ. 16.

14 Âàñèëüåâ Þ.Â. Î ôóíêöèîíàëüíîì ïîäõîäå ê ïðåäìåòó ïðàâà ñîöèàëüíîãî
îáåñïå÷åíèÿ// Ãàðàíòèè ðåàëèçàöèè ïðàâ ãðàæäàí â ñôåðå òðóäà è ñîöèàëü-
íîãî îáåñïå÷åíèÿ. Ïðàêòèêà ïðèìåíåíèÿ òðóäîâîãî çàêîíîäàòåëüñòâà è çà-
êîíîäàòåëüñòâà î ñîöèàëüíîì îáåñïå÷åíèè: ìàòåðèàëû Ìåæäóíàðîäíîé íà-
ó÷íî-ïðàêòè÷åñêîé êîíôåðåíöèè/ Ïîä ðåä. Ê.Í. Ãóñîâà. - Ì., 2006, -Ñ. 599.



Ñëîæèâøååñÿ ïîëîæåíèå âûçûâàåò ðåçêóþ êðèòèêó
ñïåöèàëèñòîâ, íåäîâîëüñòâî íàñåëåíèÿ ñòðàíû, ðîñò ñî-
öèàëüíîé íàïðÿæåííîñòè. Â íàó÷íûõ ïóáëèêàöèÿõ ïîñ-
ëåäíèõ ëåò ñèñòåìà ñîöèàëüíîãî îáåñïå÷åíèÿ íåðåäêî
îöåíèâàåòñÿ êàê íå ñîîòâåòñòâóþùàÿ ïðèíöèïó ñîöèàëü-
íîé ñïðàâåäëèâîñòè, íå îáåñïå÷èâàþùàÿ äîñòîéíóþ
æèçíü è ñâîáîäíîå ðàçâèòèå ÷åëîâåêà, ÷òî òåì ñàìûì
ðàñõîäèòñÿ ñ êîíñòèòóöèîííî çàùèùàåìûìè öåííîñòÿ-
ìè è öåëÿìè18. Ñóùåñòâóåò ðåàëüíàÿ îïàñíîñòü íàðóøå-
íèÿ áàëàíñà êîíñòèòóöèîííî çàùèùàåìûõ öåííîñòåé,
ðàçðûâà ìåæäó ñîöèàëüíûìè è ýêîíîìè÷åñêèìè çàäà÷à-
ìè, ìåæäó ïðàâàìè ãðàæäàí è ïóáëè÷íûìè èíòåðåñàìè. 

Äî ïîñëåäíåãî âðåìåíè Êîíñòèòóöèîííûé Ñóä ïðîÿâ-
ëÿë ñäåðæàííîñòü â ýòîì âîïðîñå. Íåîäíîêðàòíî èì âûñ-
êàçûâàëàñü ïîçèöèÿ î òîì, ÷òî Êîíñòèòóöèÿ, çàêðåïëÿÿ
ïðàâî êàæäîãî íà ñîöèàëüíîå îáåñïå÷åíèå, Î Ò Í Î Ñ È Ò  Ê
Ê Î Ì Ï Å Ò Å Í Ö È È  Ç À Ê Î Í Î Ä À Ò Å Ë ß ðåøåíèå âîïðîñîâ,
êàñàþùèõñÿ ïðàâîâûõ îñíîâàíèé íàçíà÷åíèÿ ïåíñèé, ïî-
ðÿäêà èõ èñ÷èñëåíèÿ, ïðàâèë èíäåêñàöèè, óñòàíîâëåíèÿ
âèäîâ ïåíñèé è äð., îòíîñèò ê êîìïåòåíöèè çàêîíîäàòåëÿ
(îïðåäåëåíèÿ îò 4 àïðåëÿ 2006 ã. ¹90-Î,îò 18 èþëÿ 2006
ã. ¹ 297-Î, îò 2 íîÿáðÿ 2006 ã. ¹563-Î, îò 16 íîÿáðÿ
2006 ã. ¹ 510-Î, îò 16 íîÿáðÿ 2006 ã. ¹ 511-Î è äð.).

Òàêèì îáðàçîì, çàêîíîäàòåëþ ïðåäîñòàâëÿåòñÿ âîç-
ìîæíîñòü óñòðàíèòü òå íåäîñòàòêè è äåôåêòû â íîâîì
ðåãóëèðîâàíèè, êîòîðûå, ê ñîæàëåíèþ, ñòàíîâÿòñÿ âñå
áîëåå î÷åâèäíûìè. 

9 .  Ê î í ñ ò è ò ó ö è î í í î - ï ð à â î â î å  è ñ ò î ë ê î â à í è å  í î ð ì
ñ î ö è à ë ü í î ã î  ç à ê î í î ä à ò å ë ü ñ ò â à  ê à ê  ñ ï î ñ î á  ï ð å î ä î-
ë å í è ÿ  è õ  í å î ï ð å ä å ë å í í î ñ ò è  è  ï ð î è ç â î ë ü í î ã î  ï ð è-
ìåíåíèÿ.

Íåñîâåðøåíñòâî çàêîíîäàòåëüñòâà î ñîöèàëüíîì
îáåñïå÷åíèè è ñîöèàëüíîé çàùèòå ïðîÿâëÿåòñÿ è â íà-

Ñóùåñòâóþò è ïðèìåðû èãíîðèðîâàíèÿ ñîöèàëüíûõ
çàäà÷ ïðè âíåñåíèè èçìåíåíèé â íàëîãîâîå çàêîíîäà-
òåëüñòâî,êîòîðîå òåñíî ñâÿçàíî ñ ñîöèàëüíûì çàêîíîäà-
òåëüñòâîì è îïðåäåëÿåò åãî ôèíàíñîâóþ áàçó. Òàê, â
2005 ãîäó ñíèæåíà ñ 28% äî 20% ñòàâêà åäèíîãî ñîöè-
àëüíîãî íàëîãà, íàïðàâëÿåìîãî íà ôèíàíñèðîâàíèå ïåí-
ñèé. Îäíàêî, íåñìîòðÿ íà óëó÷øåíèå èíâåñòèöèîííîãî
êëèìàòà è ëåãàëèçàöèþ çàðàáîòíîé ïëàòû, ïðåäïîëàãàå-
ìîãî óâåëè÷åíèÿ îáúåìà ñîáèðàåìûõ ñðåäñòâ íå ïðîè-
çîøëî. Îáðàçîâàëñÿ äåôèöèò ñðåäñòâ Ïåíñèîííîãî
ôîíäà,÷òî,â ñâîþ î÷åðåäü,ïîâëåêëî íåîáõîäèìîñòü óâå-
ëè÷åíèÿ àññèãíîâàíèé èç ôåäåðàëüíîãî áþäæåòà, õîòÿ
ïðèðîäà íàëîãîâûõ ïëàòåæåé è ïðàâîâîå ïîëîæåíèå
Ïåíñèîííîãî ôîíäà ïðåäïîëàãàþò åãî áþäæåòíóþ àâòî-
íîìèþ15. 

Ñëåäñòâèåì ïðîâîäèìîé ñ 2005 ãîäà ýêîíîìè÷åñêîé
ïîëèòèêè ÿâëÿåòñÿ è òî, ÷òî â ïåíñèîííîé ñèñòåìå íàá-
ëþäàåòñÿ ïîñòîÿííî óâåëè÷èâàþùèéñÿ íåäîñòàòîê
ñðåäñòâ è ñóùåñòâåííîå ñíèæåíèå êîýôôèöèåíòà çàìå-
ùåíèÿ ïåíñèé16. Ýòà íåãàòèâíàÿ òåíäåíöèÿ ñîõðàíèòñÿ,
åñëè íå ïðåäïðèíÿòü ìåð ê åå ïðåîäîëåíèþ.

Ñóùåñòâóþùàÿ ñèñòåìà ïåíñèîííîãî îáåñïå÷åíèÿ
òðåáóåò âëîæåíèÿ îãðîìíûõ ôèíàíñîâûõ ñðåäñòâ ãîñó-
äàðñòâà,ïîñêîëüêó â áëèæàéøèå ãîäû äåôèöèò ïåíñèîí-
íîé ñèñòåìû ñîñòàâèò 350-400 ìèëëèàðäîâ ðóáëåé17.

Ïðè òàêèõ îáñòîÿòåëüñòâàõ ïåíñèîííàÿ ñèñòåìà,
äåéñòâóþùàÿ â Ðîññèéñêîé Ôåäåðàöèè,íàäëåæàùèì îá-
ðàçîì íå îáåñïå÷èâàåò ñâîþ ñîöèàëüíî-çàùèòíóþ ôóíê-
öèþ. Ðåøèòü ýêîíîìè÷åñêèå çàäà÷è, ïîñòàâëåííûå â õî-
äå ïåíñèîííîé ðåôîðìû, ñ ïîìîùüþ ïåðåõîäà ê íàêîïè-
òåëüíîé ñèñòåìå íå óäàëîñü. Â ðåçóëüòàòå ïåíñèîííàÿ
ñèñòåìà îêàçàëàñü â òàêîì ñîñòîÿíèè, êîòîðîå íå ñîîò-
âåòñòâóåò åå ïðàâîâîé ïðèðîäå è ñîöèàëüíîìó ïðåäíàç-
íà÷åíèþ.
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18 Ãàðàíòèè ðåàëèçàöèè ïðàâ ãðàæäàí â ñôåðå òðóäà è ñîöèàëüíîãî îáåñïå÷å-
íèÿ. Ïðàêòèêà ïðèìåíåíèÿ òðóäîâîãî çàêîíîäàòåëüñòâà è çàêîíîäàòåëüñòâà î
ñîöèàëüíîì îáåñïå÷åíèè: ìàòåðèàëû Ìåæäóíàðîäíîé íàó÷íî-ïðàêòè÷åñêîé
êîíôåðåíöèè/ Ïîä ðåä. Ê.Í. Ãóñîâà. - Ì.,2006,- 524,526,634; Ñîöèàëüíîå çà-
êîíîäàòåëüñòâî: Íàó÷íî-ïðàêòè÷åñêîå ïîñîáèå/ Îòâ. Ðåä.: Þ.À. Òèõîìèðîâ,
Â.Í. Çåíêîâ. - Ì.: Þðèäè÷åñêàÿ ôèðìà «ÊÎÍÒÐÀÊÒ»,ÈÍÔÐÀ-Ì,2005, - Ñ. 263

15 Çà ñ÷åò ôåäåðàëüíîãî áþäæåòà îáåñïå÷èâàåòñÿ 43,3% äîõîäîâ ÏÔÐ, 60,4%
äîõîäîâ ÔÔÎÌÑ,5,4% äîõîäîâ ÔÑÑ (ïðåæäå ñðåäñòâà ãîñáþäæåòà íå ïðèâ-
ëåêàëèñü).

16 Êóðòèí À. /ïåðâûé çàìåñòèòåëü Ïðåäñåäàòåëÿ Ïåíñèîííîãî ôîíäà Ðîññèéñ-
êîé Ôåäåðàöèè. «Îòå÷åñòâåííîé ñèñòåìå ñîöèàëüíîãî ñòðàõîâàíèÿ òðåáóåò-
ñÿ ñðî÷íàÿ ìîäåðíèçàöèÿ» //×åëîâåê è òðóä. ¹ 6/2005.

17 Çóðàáîâ Ì. «Ðîññèéñêàÿ ãàçåòà» 03.02.2006ã.,¹ 22 (3988).



ïåíñèè, íà êîòîðûå ðàññ÷èòûâàëî çàñòðàõîâàííîå ëèöî
äî ââåäåíèÿ â äåéñòâèå íîâîãî ïðàâîâîãî ðåãóëèðîâà-
íèÿ (íåçàâèñèìî îò òîãî, âûðàáîòàí èì îáùèé èëè ñïå-
öèàëüíûé òðóäîâîé ñòàæ ïîëíîñòüþ ëèáî ÷àñòè÷íî).
Ãðàæäàíèí ìîæåò îñóùåñòâèòü îöåíêó ïðèîáðåòåííûõ
èì äî 1 ÿíâàðÿ 2002 ãîäà ïåíñèîííûõ ïðàâ, â òîì ÷èñëå
â ÷àñòè,êàñàþùåéñÿ èñ÷èñëåíèÿ òðóäîâîãî ñòàæà è ðàç-
ìåðà ïåíñèè, ïî íîðìàì ðàíåå äåéñòâîâàâøåãî çàêîíî-
äàòåëüñòâà.

Äðóãîé ïðèìåð êîíñòèòóöèîííî-ïðàâîâîãî èñòîëêîâà-
íèÿ êàñàåòñÿ ïðèìåíåíèÿ ïîëîæåíèé Ôåäåðàëüíîãî çà-
êîíà «Î âåòåðàíàõ», óñòàíàâëèâàþùèõ ìåðû ñîöèàëüíîé
çàùèòû äëÿ èíâàëèäîâ è ó÷àñòíèêîâ Âåëèêîé Îòå÷åñò-
âåííîé âîéíû19.

Âûÿâëÿÿ êîíñòèòóöèîííî-ïðàâîâîé ñìûñë âçàèìîñâÿ-
çàííûõ íîðì Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004
ãîäà N 122-ÔÇ è Ôåäåðàëüíîãî çàêîíà “Î âåòåðàíàõ”,
Êîíñòèòóöèîííûé Ñóä ñäåëàë âûâîä î òîì, ÷òî ó÷àñòíè-
êè Âåëèêîé Îòå÷åñòâåííîé âîéíû èç ÷èñëà âîåííîñëóæà-
ùèõ, óêàçàííûõ â ïîäïóíêòå “ç” ïîäïóíêòà 1 ïóíêòà 1
ñòàòüè 2 Ôåäåðàëüíîãî çàêîíà “Î âåòåðàíàõ”, ÿâëÿþùè-
åñÿ èíâàëèäàìè âñëåäñòâèå îáùåãî çàáîëåâàíèÿ, òðóäî-
âîãî óâå÷üÿ è äðóãèõ ïðè÷èí (êðîìå ëèö, èíâàëèäíîñòü
êîòîðûõ íàñòóïèëà âñëåäñòâèå èõ ïðîòèâîïðàâíûõ
äåéñòâèé), êîòîðûì ðàíåå ïðåäîñòàâëÿëèñü ïðàâà è ëü-
ãîòû èíâàëèäîâ âîéíû, äîëæíû è âïðåäü ïîëó÷àòü èõ â
òîì æå îáúåìå. Ëèøåíèå èõ ïðàâà íà ïîëó÷åíèå åæåìå-
ñÿ÷íîé äåíåæíîé âûïëàòû íà ðàâíûõ óñëîâèÿõ ñî âñåìè

ëè÷èè öåëîãî ðÿäà íå÷åòêèõ è ïðîòèâîðå÷èâûõ ïîëîæå-
íèé, êîòîðûå íåîäíîçíà÷íî òîëêóþòñÿ â ïðàâîïðèìåíè-
òåëüíîé ïðàêòèêå. Íåðåäêî ýòî ïðèâîäèò ê ïðîèçâîëüíî-
ìó ïðèìåíåíèþ ýòèõ ïîëîæåíèé è òåì ñàìûì - ê íàðó-
øåíèþ ñîöèàëüíûõ ïðàâ ãðàæäàí. Òàêîãî ðîäà íàðóøå-
íèÿ óñòðàíÿþòñÿ ñ ïîìîùüþ âûÿâëåíèÿ êîíñòèòóöèîííî-
ïðàâîâîãî ñìûñëà ïðàâîâûõ íîðì, îïðåäåëÿþùèõ ïîðÿ-
äîê è óñëîâèÿ ðåàëèçàöèè ïðàâà íà ñîöèàëüíîå îáåñïå-
÷åíèå, è íà ýòîé îñíîâå - ïîñðåäñòâîì êîððåêòèðîâêè
ïðàâîïðèìåíèòåëüíîé ïðàêòèêè. 

Ñóùåñòâóåò çíà÷èòåëüíîå êîëè÷åñòâî ðåøåíèé, íàï-
ðàâëåííûõ íà âûÿâëåíèå êîíñòèòóöèîííî-ïðàâîâîãî
ñìûñëà íîðì ñîöèàëüíîãî çàêîíîäàòåëüñòâà. Ñðåäè íèõ
åñòü è ïîñòàíîâëåíèÿ, è îïðåäåëåíèÿ. È ïîñâÿùåíû îíè
ñàìûì ðàçëè÷íûì ïðîáëåìàì, âêëþ÷àÿ ïåíñèîííîå
îáåñïå÷åíèå, ñîöèàëüíóþ çàùèòó ëèö, ïîñòðàäàâøèõ îò
ðàäèàöèè âñëåäñòâèå êàòàñòðîôû íà ×åðíîáûëüñêîé
ÀÝÑ,âåòåðàíîâ òðóäà,âåòåðàíîâ áîåâûõ äåéñòâèé,ó÷àñò-
íèêîâ Âåëèêîé Îòå÷åñòâåííîé âîéíû è äð. Ìîæíî ïðè-
âåñòè íåñêîëüêî õàðàêòåðíûõ ïðèìåðîâ.

Òàê, Ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà Ðîñ-
ñèéñêîé Ôåäåðàöèè îò 29 ÿíâàðÿ 2004 ã. ¹ 2-Ï ïî äåëó
î ïðîâåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæåíèé
ñòàòüè 30Ôåäåðàëüíîãî çàêîíà «Î òðóäîâûõ ïåíñèÿõ â
Ðîññèéñêîé Ôåäåðàöèè» â ñâÿçè ñ çàïðîñàìè ãðóïï äå-
ïóòàòîâ Ãîñóäàðñòâåííîé Äóìû,à òàêæå Ãîñóäàðñòâåííî-
ãî ñîáðàíèÿ (Èë Òóìýí) Ðåñïóáëèêè Ñàõà (ßêóòèÿ), Äóìû
×óêîòñêîãî àâòîíîìíîãî îêðóãà è æàëîáàìè ðÿäà ãðàæ-
äàí âûÿâëåí êîíñòèòóöèîííî-ïðàâîâîé ñìûñë íîðìû
ïóíêòà 4 ñòàòüè 30 Ôåäåðàëüíîãî çàêîíà “Î òðóäîâûõ
ïåíñèÿõ â Ðîññèéñêîé Ôåäåðàöèè”, ïðåäóñìàòðèâàþùåé
ïåðèîäû òðóäîâîé è èíîé îáùåñòâåííî ïîëåçíîé äåÿ-
òåëüíîñòè äî 1 ÿíâàðÿ 2002 ãîäà, âêëþ÷àåìûå â îáùèé
òðóäîâîé ñòàæ.

Óêàçàííàÿ íîðìà ïðèçíàíà íå ïðîòèâîðå÷àùåé ïîëî-
æåíèÿì Êîíñòèòóöèè, ïîñêîëüêó ïî ñâîåìó êîíñòèòóöè-
îííî-ïðàâîâîìó ñìûñëó â ñèñòåìå íîðì îíà íå ìîæåò
ñëóæèòü îñíîâàíèåì äëÿ óõóäøåíèÿ óñëîâèé ðåàëèçà-
öèè ïðàâà íà ïåíñèîííîå îáåñïå÷åíèå, âêëþ÷àÿ ðàçìåð
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19 Îïðåäåëåíèå îò 4 àïðåëÿ 2006 ã. ¹ 89-Î ïî çàïðîñó Ñîðìîâñêîãî ðàéîííî-
ãî ñóäà ãîðîäà Íèæíåãî Íîâãîðîäà î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæå-
íèé ïóíêòîâ 9, 10è 19 ñòàòüè 44 Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ãî-
äà ¹ 122-ÔÇ “Î âíåñåíèè èçìåíåíèé â çàêîíîäàòåëüíûå àêòû Ðîññèéñêîé
Ôåäåðàöèè è ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ çàêîíîäàòåëüíûõ àê-
òîâ Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ ïðèíÿòèåì ôåäåðàëüíûõ çàêîíîâ “Î
âíåñåíèè èçìåíåíèé è äîïîëíåíèé â Ôåäåðàëüíûé çàêîí “Îá îáùèõ ïðèí-
öèïàõ îðãàíèçàöèè çàêîíîäàòåëüíûõ (ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ
îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè” è “Îá
îáùèõ ïðèíöèïàõ îðãàíèçàöèè ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôå-
äåðàöèè” è ñòàòüè 14, ïóíêòà 2 ñòàòüè 15 è ñòàòüè 23.1 Ôåäåðàëüíîãî çàêîíà
“Î âåòåðàíàõ”, à òàêæå ïî æàëîáå ãðàæäàí Âîëêîâà Àíàòîëèÿ Àëåêñàíäðîâè-
÷à, Âîòÿêîâà Áîðèñà Âàñèëüåâè÷à, Ãàëàãàíà Ãðèãîðèÿ Ñåìåíîâè÷à è Ãîëèêî-
âà Àëåêñàíäðà Âàñèëüåâè÷à íà íàðóøåíèå èõ êîíñòèòóöèîííûõ ïðàâ óêàçàí-
íûìè çàêîíîïîëîæåíèÿìè.



ñèéñêîé Ôåäåðàöèè. Ïðè ýòîì çàêîíîäàòåëü íå ïðîÿâèë
äîñòàòî÷íîé ïîñëåäîâàòåëüíîñòè, â ñèëó ÷åãî ôîðìóëè-
ðîâêè Çàêîíà íå äàþò ïðÿìîãî îòâåòà íà âîïðîñ: äîëæ-
íû ëè ñóáúåêòû Ðîññèéñêîé Ôåäåðàöèè îñóùåñòâëÿòü
ñîöèàëüíóþ çàùèòó íàçâàííûõ â Çàêîíå êàòåãîðèé
ãðàæäàí è èìåþò ëè ïðàâî ýòî äåëàòü.

Òàêàÿ íåîïðåäåëåííîñòü âûçâàëà ðÿä îáðàùåíèé â
Êîíñòèòóöèîííûé Ñóä îðãàíîâ ãîñóäàðñòâåííîé âëàñòè
ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè è îðãàíîâ ìåñòíîãî
ñàìîóïðàâëåíèÿ, ïîëàãàâøèõ, ÷òî ó íèõ îòñóòñòâóþò ïîë-
íîìî÷èÿ îñóùåñòâëÿòü ñîîòâåòñòâóþùåå ïðàâîâîå ðåãó-
ëèðîâàíèå è, ñëåäîâàòåëüíî, íåò è îáÿçàííîñòè óñòàíàâ-
ëèâàòü ìåðû ñîöèàëüíîé ïîääåðæêè. Â ýòîé ñèòóàöèè
Êîíñòèòóöèîííûé Ñóä áûë âûíóæäåí âûÿâëÿòü ïîäðàçó-
ìåâàåìóþ àóòåíòè÷íóþ âîëþ çàêîíîäàòåëÿ ïóòåì êîíñ-
òèòóöèîííîãî èñòîëêîâàíèÿ ðÿäà ïîëîæåíèé Çàêîíà ¹
122-ÔÇ. Â ÷àñòíîñòè,ðàññìàòðèâàÿ âîïðîñ î ñîõðàíåíèè
çà âðà÷àìè, ïðîâèçîðàìè, ðàáîòíèêàìè ñî ñðåäíèì ìå-
äèöèíñêèì è ôàðìàöåâòè÷åñêèì îáðàçîâàíèåì ãîñóäàð-
ñòâåííîé è ìóíèöèïàëüíîé ñèñòåì çäðàâîîõðàíåíèÿ, ðà-
áîòàþùèìè è ïðîæèâàþùèìè â ñåëüñêîé ìåñòíîñòè è
ïîñåëêàõ ãîðîäñêîãî òèïà, ïðàâà íà áåñïëàòíîå ïðåäîñ-
òàâëåíèå êâàðòèð ñ îòîïëåíèåì è îñâåùåíèåì, Êîíñòè-
òóöèîííûé Ñóä ïðèøåë ê âûâîäó î òîì, ÷òî îñóùåñòâëå-
íèå ïîëíîìî÷èÿ ïî óñòàíîâëåíèþ ìåð ñîöèàëüíîé ïîä-
äåðæêè ðàáîòàþùèõ è ïðîæèâàþùèõ çà ïðåäåëàìè ãîðî-
äîâ ìåäèöèíñêèõ ðàáîòíèêîâ îðãàíèçàöèé çäðàâîîõðà-
íåíèÿ, íàõîäÿùèõñÿ â âåäåíèè ñóáúåêòà Ðîññèéñêîé Ôå-
äåðàöèè, íå âûõîäèò çà ðàìêè áþäæåòíûõ ïîëíîìî÷èé
îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåêòà Ðîññèéñêîé
Ôåäåðàöèè20.

äðóãèìè ó÷àñòíèêàìè Âåëèêîé Îòå÷åñòâåííîé âîéíû,
ñòàâøèìè èíâàëèäàìè âñëåäñòâèå óêàçàííûõ ïðè÷èí,
ôàêòè÷åñêè îçíà÷àëî áû è íåîáîñíîâàííîå ñíèæåíèå
ðàíåå ïðèîáðåòåííîãî èìè ñòàòóñà, êîòîðûé íå ñâîäèò-
ñÿ ëèøü ê îïðåäåëåííûì ìàòåðèàëüíûì áëàãàì, à îòðà-
æàåò òàêæå ïðèçíàíèå çàñëóã ïåðåä ãîñóäàðñòâîì è îá-
ùåñòâîì.

Èíîå èñòîëêîâàíèå îñïàðèâàåìûõ íîðìàòèâíûõ ïîëî-
æåíèé íå òîëüêî âñòóïàëî áû â ïðîòèâîðå÷èå ñ öåëÿìè
ïðèíÿòèÿ Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ãîäà
N 122-ÔÇ è çàêðåïëåííûìè â åãî ïðåàìáóëå è ñòàòüå
153 ïðèíöèïàìè è óñëîâèÿìè ïåðåõîäà ê íîâîé ñèñòåìå
ãîñóäàðñòâåííîé ñîöèàëüíîé ïîääåðæêè ãðàæäàí, íî è
îçíà÷àëî áû ïðîèçâîëüíóþ îòìåíó ðÿäà ðàíåå óñòàíîâ-
ëåííûõ äëÿ äàííîé êàòåãîðèè ó÷àñòíèêîâ Âåëèêîé Îòå-
÷åñòâåííîé âîéíû ïðàâ, ëüãîò è ãàðàíòèé, îòêàç ãîñóäàð-
ñòâà îò ïðèíÿòûõ íà ñåáÿ ïóáëè÷íî-ïðàâîâûõ îáÿçà-
òåëüñòâ ïåðåä ýòèìè ëèöàìè áåç ïðåäîñòàâëåíèÿ èì
ðàâíîöåííîé êîìïåíñàöèè.

1 0 .  È ç ä å ð æ ê è  ï å ð å ð à ñ ï ð å ä å ë å í è ÿ  ï î ë í î ì î ÷ è é
ï î  î ñ ó ù å ñ ò â ë å í è þ  ñ î ö è à ë ü í î é  ç à ù è ò û .

Ïðîâîäèìàÿ â ñèñòåìå ñîöèàëüíîé çàùèòû ðåôîðìà
ïîðîäèëà íîâûå ïðîáëåìû, ñâÿçàííûå ñ ïåðåðàñïðåäå-
ëåíèåì ïîëíîìî÷èé ïî îñóùåñòâëåíèþ ñîöèàëüíîé çà-
ùèòû. Íà ïðîòÿæåíèè äëèòåëüíîãî ïåðèîäà çàêîíîäà-
òåëüíîå (è ïîäçàêîííîå) ðåãóëèðîâàíèå îáùåñòâåííûõ
îòíîøåíèé â ñôåðå ñîöèàëüíîé çàùèòû îñóùåñòâëÿ-
ëîñü ïðåèìóùåñòâåííî íà ôåäåðàëüíîì óðîâíå. Ñóáú-
åêòàì Ðîññèéñêîé Ôåäåðàöèè ïðåäîñòàâëÿëîñü ïðàâî
óñòàíîâèòü äîïîëíèòåëüíûå ëüãîòû è ïðåèìóùåñòâà äëÿ
îòäåëüíûõ êàòåãîðèé ãðàæäàí,ò.å. äîïîëíÿòü ñôîðìèðî-
âàííóþ íà ôåäåðàëüíîì óðîâíå ñèñòåìó ñîöèàëüíîé çà-
ùèòû îòäåëüíûìè íåîáÿçàòåëüíûìè ýëåìåíòàìè. Ñ
ïðèíÿòèåì Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ãî-
äà ¹ 122-ÔÇ ñèòóàöèÿ êàðäèíàëüíûì îáðàçîì èçìåíè-
ëàñü. Çíà÷èòåëüíàÿ ÷àñòü ïîëíîìî÷èé ïî ñîöèàëüíîé
ïîääåðæêå, â òîì ÷èñëå ïî óñòàíîâëåíèþ êîíêðåòíûõ
ìåð òàêîé ïîääåðæêè, áûëà ïåðåäàíà ñóáúåêòàì Ðîñ-
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20 Îïðåäåëåíèå îò 12 èþëÿ 2006 ã. ¹ 375-Î ïî çàïðîñó Êîíñòèòóöèîííîãî Ñó-
äà Ðåñïóáëèêè Êàðåëèÿ î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèé ïóíêòà 50
ñòàòüè 35 è ÷àñòè 2 ñòàòüè 153 Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ãî-
äà ¹ 122-ÔÇ «Î âíåñåíèè èçìåíåíèé â çàêîíîäàòåëüíûå àêòû Ðîññèéñêîé
Ôåäåðàöèè è ïðèçíàíèè óòðàòèâøèìè ñèëó íåêîòîðûõ çàêîíîäàòåëüíûõ àê-
òîâ Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ ïðèíÿòèåì Ôåäåðàëüíûõ çàêîíîâ “Î
âíåñåíèè èçìåíåíèé è äîïîëíåíèé â Ôåäåðàëüíûé çàêîí “Îá îáùèõ ïðèí-
öèïàõ îðãàíèçàöèè çàêîíîäàòåëüíûõ (ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ
îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè” è “Îá
îáùèõ ïðèíöèïàõ îðãàíèçàöèè ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôå-
äåðàöèè”.



îáñòîÿòåëüñòâàõ,êàê ñ÷èòàë çàÿâèòåëü,ôåäåðàëüíûé çà-
êîíîäàòåëü íå âïðàâå îáÿçûâàòü ñóáúåêòû Ðîññèéñêîé
Ôåäåðàöèè ãàðàíòèðîâàòü îáúåì ñîöèàëüíîé ïîääåðæ-
êè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé íå íèæå ðàíåå óñòà-
íîâëåííîãî ôåäåðàëüíîãî óðîâíÿ; èíîå, íà åãî âçãëÿä,
ÿâëÿåòñÿ âòîðæåíèåì â ñôåðó èñêëþ÷èòåëüíîãî âåäåíèÿ
ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè, ïîðîæäàþùèì íå-
âîçìîæíîñòü äëÿ íèõ îáåñïå÷èòü çà ñ÷åò ñðåäñòâ
ñîáñòâåííûõ áþäæåòîâ óêàçàííûé ãàðàíòèðîâàííûé
îáúåì ñîöèàëüíîé ïîääåðæêè ýòèõ ëèö è òåì ñàìûì
âëåêóùèì óùåìëåíèå èõ êîíñòèòóöèîííûõ ïðàâ.

Êîíñòèòóöèîííûé Ñóä ïîä÷åðêíóë, ÷òî çàùèòà ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, ñîöèàëüíàÿ çàùèòà,
âêëþ÷àÿ ñîöèàëüíîå îáåñïå÷åíèå, íàõîäÿòñÿ â ñîâìåñò-
íîì âåäåíèè Ðîññèéñêîé Ôåäåðàöèè è å¸ ñóáúåêòîâ.
Ýòî îçíà÷àåò, ÷òî îòâåòñòâåííîñòü çà ñîñòîÿíèå äåë â
óêàçàííûõ ñôåðàõ âîçëàãàåòñÿ êàê íà Ðîññèéñêóþ Ôå-
äåðàöèþ, òàê è íà êàæäûé èç åå ñóáúåêòîâ. Ïðè ýòîì,ïî
ñìûñëó ñòàòåé 11 (÷àñòü 3), 72, 76 (÷àñòè 2 è 5) è 94
Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè, ôåäåðàëüíûé çà-
êîíîäàòåëü,îñóùåñòâëÿÿ ðåãóëèðîâàíèå âîïðîñîâ,îòíî-
ñÿùèõñÿ ê òîìó èëè èíîìó ïðåäìåòó ñîâìåñòíîãî âåäå-
íèÿ Ðîññèéñêîé Ôåäåðàöèè è åå ñóáúåêòîâ, âïðàâå îï-
ðåäåëÿòü êîíêðåòíûå ïîëíîìî÷èÿ è êîìïåòåíöèþ îðãà-
íîâ ãîñóäàðñòâåííîé âëàñòè Ðîññèéñêîé Ôåäåðàöèè è
îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåêòîâ Ðîññèéñêîé
Ôåäåðàöèè â ñîîòâåòñòâóþùåé ñôåðå,ðàâíî êàê è óñòà-
íàâëèâàòü ïðèíöèïû ðàçãðàíè÷åíèÿ ïðåäìåòîâ âåäåíèÿ
è ïîëíîìî÷èé. Ýòî ïðåäïîëàãàåò òàêæå âîçìîæíîñòü ïå-
ðåäà÷è îñóùåñòâëåíèÿ ÷àñòè ïîëíîìî÷èé ïî ïðåäìåòàì
ñîâìåñòíîãî âåäåíèÿ, êîòîðûå ðåàëèçîâûâàëèñü îðãà-
íàìè ãîñóäàðñòâåííîé âëàñòè Ðîññèéñêîé Ôåäåðàöèè,
ñóáúåêòàì Ðîññèéñêîé Ôåäåðàöèè ñ ñîîòâåòñòâóþùèì
ðàçãðàíè÷åíèåì ðàñõîäíûõ îáÿçàòåëüñòâ Ðîññèéñêîé
Ôåäåðàöèè è ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè, âîçíè-
êàþùèõ ïðè îñóùåñòâëåíèè óêàçàííûõ ïîëíîìî÷èé.

Ñîîòâåòñòâåííî, êàê Ðîññèéñêàÿ Ôåäåðàöèÿ, òàê è
ñóáúåêòû Ðîññèéñêîé Ôåäåðàöèè íåñóò îòâåòñòâåííîñòü
çà ñîñòîÿíèå äåë â ñôåðå ñîöèàëüíîé çàùèòû. Îäíàêî

Ïðîáëåìà ðàçãðàíè÷åíèÿ ïîëíîìî÷èé ìåæäó ôåäå-
ðàëüíûìè è ðåãèîíàëüíûìè îðãàíàìè ãîñóäàðñòâåííîé
âëàñòè áûëà çàòðîíóòà òàêæå â çàïðîñå Ïñêîâñêîãî îá-
ëàñòíîãî ñóäà î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæå-
íèé ïðåàìáóëû è ÷àñòè 2 ñòàòüè 153 Ôåäåðàëüíîãî çà-
êîíà îò 22 àâãóñòà 2004 ã. ¹ 122-ÔÇ (îïðåäåëåíèå îò
11 èþëÿ 2006 ã. ¹ 353-Î). Ïñêîâñêèé îáëàñòíîé ñóä ïî-
ëàãàë, ÷òî ïåðåäà÷à ñóáúåêòàì Ðîññèéñêîé Ôåäåðàöèè
ïîëíîìî÷èÿ ïî îïðåäåëåíèþ ìåð ñîöèàëüíîé ïîääåðæ-
êè ðåàáèëèòèðîâàííûõ ëèö è ëèö, ïðèçíàííûõ ïîñòðà-
äàâøèìè îò ïîëèòè÷åñêèõ ðåïðåññèé, è îòíåñåíèå ðàñ-
õîäíûõ îáÿçàòåëüñòâ ïî îáåñïå÷åíèþ òàêèìè ìåðàìè ê
ðàñõîäíûì îáÿçàòåëüñòâàì ñóáúåêòà Ðîññèéñêîé Ôåäå-
ðàöèè (ïóíêò 7 ñòàòüè 6 Ôåäåðàëüíîãî çàêîíà îò 22 àâ-
ãóñòà 2004 ãîäà N 122-ÔÇ) - ïðè òîì, ÷òî Ôåäåðàëüíûé
çàêîí îò 6 îêòÿáðÿ 1999 ãîäà «Îá îáùèõ ïðèíöèïàõ îð-
ãàíèçàöèè çàêîíîäàòåëüíûõ (ïðåäñòàâèòåëüíûõ) è èñ-
ïîëíèòåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñóáúåê-
òîâ Ðîññèéñêîé Ôåäåðàöèè» íå äîïóñêàåò âêëþ÷åíèå â
ôåäåðàëüíûå çàêîíû, ïðèíÿòûå ïî âîïðîñàì ñîöèàëü-
íîé ïîääåðæêè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé, ïîëîæå-
íèé, îïðåäåëÿþùèõ îáúåì è ïîðÿäîê îñóùåñòâëåíèÿ
ðàñõîäîâ èç áþäæåòà ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè,
íåîáõîäèìûõ äëÿ èñïîëíåíèÿ åãî îðãàíàìè ãîñóäàð-
ñòâåííîé âëàñòè ñîîòâåòñòâóþùèõ ïîëíîìî÷èé (ïîä-
ïóíêò 24 ïóíêòà 2 è ïóíêò 4 ñòàòüè 26.3), - îçíà÷àåò, ÷òî
â ðåçóëüòàòå îñóùåñòâëåííîãî ôåäåðàëüíûì çàêîíîäà-
òåëåì ðàçãðàíè÷åíèÿ ïîëíîìî÷èé ìåæäó Ðîññèéñêîé
Ôåäåðàöèåé è åå ñóáúåêòàìè ïî ïðåäìåòó ñîâìåñòíîãî
âåäåíèÿ (ñòàòüÿ 72, ïóíêò «æ» ÷àñòè 1, Êîíñòèòóöèè Ðîñ-
ñèéñêîé Ôåäåðàöèè) ïðåäîñòàâëåíèå ìåð ñîöèàëüíîé
ïîääåðæêè óêàçàííûõ ëèö ïåðåäàíî â èñêëþ÷èòåëüíîå
âåäåíèå ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè; ñîîòâåò-
ñòâåííî, â ñèëó ñòàòüè 73 Êîíñòèòóöèè Ðîññèéñêîé Ôå-
äåðàöèè â ðåøåíèè ýòîãî âîïðîñà îíè îáëàäàþò âñåé
ïîëíîòîé ãîñóäàðñòâåííîé âëàñòè è èçäàâàåìûå èìè
íîðìàòèâíûå ïðàâîâûå àêòû èìåþò, ñîãëàñíî ñòàòüå 76
(÷àñòü 6) Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè, ïðèîðè-
òåò íàä ôåäåðàëüíûì çàêîíîäàòåëüñòâîì. Ïðè òàêèõ
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ñîîòâåòñòâóþùèõ ðàñõîäîâ ñóáúåêòû Ðîññèéñêîé Ôåäå-
ðàöèè âïðàâå ðàññ÷èòûâàòü íà îêàçàíèå èì Ðîññèéñêîé
Ôåäåðàöèåé ôèíàíñîâîé ïîìîùè öåëåâîãî õàðàêòåðà21. 

Ýòîò âûâîä âûòåêàåò òàêæå èç ðàíåå ïðèíÿòûõ Êîíñ-
òèòóöèîííûì Ñóäîì ðåøåíèé î åäèíñòâå ôèíàíñîâîé
ñèñòåìû Ðîññèéñêîé Ôåäåðàöèè. Áþäæåò ñóáúåêòà Ðîñ-
ñèéñêîé Ôåäåðàöèè èëè ìåñòíûé áþäæåò íå ñóùåñòâó-
þò èçîëèðîâàííî - îíè ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ ôè-
íàíñîâîé ñèñòåìû Ðîññèéñêîé Ôåäåðàöèè; íåäîñòàòî÷-
íîñòü ñîáñòâåííûõ äîõîäíûõ èñòî÷íèêîâ íà óðîâíå
ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè èëè ìóíèöèïàëüíûõ
îáðàçîâàíèé âëå÷åò íåîáõîäèìîñòü îñóùåñòâëÿòü áþä-
æåòíîå ðåãóëèðîâàíèå â öåëÿõ ñáàëàíñèðîâàííîñòè ñî-
îòâåòñòâóþùèõ áþäæåòîâ, ÷òî, â ÷àñòíîñòè, îáåñïå÷èâà-
åòñÿ ïîñðåäñòâîì îêàçàíèÿ ôèíàíñîâîé ïîìîùè èç ôå-
äåðàëüíîãî áþäæåòà áþäæåòàì ñóáúåêòîâ Ðîññèéñêîé
Ôåäåðàöèè â ôîðìå ïðåäîñòàâëåíèÿ äîòàöèé íà âûðàâ-
íèâàíèå óðîâíÿ ìèíèìàëüíîé áþäæåòíîé îáåñïå÷åí-
íîñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè, ñóáâåíöèé è
ñóáñèäèé íà ôèíàíñèðîâàíèå îòäåëüíûõ öåëåâûõ ðàñ-
õîäîâ, áþäæåòíûõ êðåäèòîâ è ò.ä. (Ïîñòàíîâëåíèå îò 17
èþíÿ 2004 ãîäà N 12-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöè-
îííîñòè ïóíêòà 2 ñòàòüè 155, ïóíêòîâ 2 è 3 ñòàòüè 156 è
àáçàöà äâàäöàòü âòîðîãî ñòàòüè 283 Áþäæåòíîãî êîäåê-
ñà Ðîññèéñêîé Ôåäåðàöèè).

1 1 .  Ñ í è æ å í è å  ó ð î â í ÿ  ñ î ö è à ë ü í î é  ç à ù è ò û  í å  ñ î-
î ò â å ò ñ ò â ó å ò  è ì ï å ð à ò è â à ì  ñ ï ð à â å ä ë è â î ñ ò è  è  ñ î ö è-
à ë ü í î ã î  ã î ñ ó ä à ð ñ ò â à .  

Â õîäå ðåôîðìû ñèñòåìû ñîöèàëüíîãî îáåñïå÷åíèÿ,
â òîì ÷èñëå â ñâÿçè ñ ðàçãðàíè÷åíèåì ïîëíîìî÷èé ïî

ñèñòåìà ñîöèàëüíîé çàùèòû îñòàåòñÿ â ñîâìåñòíîì âå-
äåíèè,è ñóáúåêò Ðîññèéñêîé Ôåäåðàöèè íå ìîæåò èãíî-
ðèðîâàòü òðåáîâàíèÿ ôåäåðàëüíîãî çàêîíîäàòåëüñòâà, â
÷àñòíîñòè òðåáîâàíèÿ î ñîõðàíåíèè îáùåãî îáúåìà ôè-
íàíñèðîâàíèÿ, äîñòèãíóòîãî óðîâíÿ çàùèòû ïðàâ è ñâî-
áîä ãðàæäàí.

Âûÿâëÿÿ êîíñòèòóöèîííî-ïðàâîâîé ñìûñë ïîëîæåíèé
ïðåàìáóëû è ñòàòüè 153 Ôåäåðàëüíîãî çàêîíà ¹ 122-
ÔÇ, Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî ôåäå-
ðàëüíûì çàêîíîäàòåëåì óñòàíîâëåíû êàê îáùèå ïðèíöè-
ïû ïåðåõîäà ê íîâîé ñèñòåìå îáåñïå÷åíèÿ ìåðàìè ñîöè-
àëüíîé ïîääåðæêè, òàê è ãàðàíòèðîâàííûé ìèíèìàëüíûé
(áàçîâûé) óðîâåíü ýòèõ ìåð, è òåì ñàìûì - ïðåäåëû óñ-
ìîòðåíèÿ ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè ïðè ðåøåíèè
âîïðîñîâ îá îáúåìå ìåð ñîöèàëüíîé ïîääåðæêè (Îïðå-
äåëåíèå îò 1 äåêàáðÿ 2005 ã. ¹ 462-Î «Îá îòêàçå â ïðè-
íÿòèè ê ðàññìîòðåíèþ çàïðîñà Ñàõàëèíñêîé îáëàñòíîé
äóìû î ïðîâåðêå êîíñòèòóöèîííîñòè ÷àñòåé ïåðâîé è
âòîðîé ñòàòüè 16 Çàêîíà Ðîññèéñêîé Ôåäåðàöèè «Î ðåà-
áèëèòàöèè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé»).

Ýòîò âûâîä ñôîðìóëèðîâàí ïî îòíîøåíèþ ê ðåàáè-
ëèòèðîâàííûì ëèöàì è ëèöàì, ïðèçíàííûì ïîñòðàäàâ-
øèìè îò ïîëèòè÷åñêèõ ðåïðåññèé, îäíàêî ýòî îáùàÿ
èäåÿ ôåäåðàëüíîãî çàêîíîäàòåëÿ,êîòîðîé ñëåäóåò ðóêî-
âîäñòâîâàòüñÿ â çàêîíîòâîð÷åñòâå ñóáúåêòîâ Ðîññèéñ-
êîé Ôåäåðàöèè. 

Íàäî îòìåòèòü, ÷òî Ôåäåðàëüíûé çàêîí îò 22 àâãóñòà
2004 ã. ¹ 122-ÔÇ íåäîñòàòî÷íî ñîãëàñîâàí ñ ôèíàíñî-
âûì çàêîíîäàòåëüñòâîì è çàêîíîäàòåëüñòâîì,îïðåäåëÿ-
þùèì ïðàâà è ïîëíîìî÷èÿ ñóáúåêòîâ Ðîññèéñêîé Ôåäå-
ðàöèè, ÷òî ñîçäàëî äîïîëíèòåëüíûå òðóäíîñòè â ðåàëè-
çàöèè ïåðåäàííûõ èì ïîëíîìî÷èé. 

Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûì Ñóäîì ñôîðìóëèðî-
âàíà ïðàâîâàÿ ïîçèöèÿ î íåîáõîäèìîñòè îêàçàíèÿ ôèíàí-
ñîâîé ïîìîùè ñóáúåêòàì Ðîññèéñêîé Ôåäåðàöèè. Óêà-
çàííûé âûâîä ñäåëàí, èñõîäÿ èç åäèíñòâà ñèñòåìû ñîöè-
àëüíîé çàùèòû è îáÿçàííîñòè çàêîíîäàòåëÿ ñîáëþäàòü
ïðèíöèï ïîääåðæàíèÿ äîâåðèÿ ãðàæäàí ê çàêîíó. Â ñëó-
÷àå íåäîñòàòî÷íîñòè ñîáñòâåííûõ ñðåäñòâ äëÿ ïîêðûòèÿ
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21 Îïðåäåëåíèå îò 27 äåêàáðÿ 2005 ã. ¹ 502-Î; Ïîñòàíîâëåíèå îò 15 ìàÿ 2006
ã. ¹ 5-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèé ñòàòüè 153 Ôå-
äåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004 ãîäà ¹ 122-ÔÇ “Î âíåñåíèè èçìåíå-
íèé â çàêîíîäàòåëüíûå àêòû Ðîññèéñêîé Ôåäåðàöèè è ïðèçíàíèè óòðàòèâ-
øèìè ñèëó íåêîòîðûõ çàêîíîäàòåëüíûõ àêòîâ Ðîññèéñêîé Ôåäåðàöèè â ñâÿ-
çè ñ ïðèíÿòèåì Ôåäåðàëüíûõ çàêîíîâ “Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé
â Ôåäåðàëüíûé çàêîí “Îá îáùèõ ïðèíöèïàõ îðãàíèçàöèè çàêîíîäàòåëüíûõ
(ïðåäñòàâèòåëüíûõ) è èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè
ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè” è “Îá îáùèõ ïðèíöèïàõ îðãàíèçàöèè
ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôåäåðàöèè” â ñâÿçè ñ æàëîáîé ãëà-
âû ãîðîäà Òâåðè è Òâåðñêîé ãîðîäñêîé äóìû.



òàì. Îäíàêî, êàê ïîêàçûâàåò ñóäåáíàÿ ïðàêòèêà, ðåàëü-
íàÿ îöåíêà â òàêèõ ñëó÷àÿõ ôàêòè÷åñêè íå îñóùåñòâèìà,
ïîñêîëüêó íè íîðìàòèâû ïðåäîñòàâëåíèÿ ëüãîò, íè èõ
ðåàëüíàÿ äåíåæíàÿ ñòîèìîñòü íèêîãäà íå îïðåäåëÿ-
ëèñü; íå óñòàíàâëèâàëàñü è íóæäàåìîñòü êîíêðåòíîãî
ïîëó÷àòåëÿ â ïîëó÷åíèè òåõ èëè èíûõ ëüãîò. Â ðåçóëüòà-
òå ñóäû ðàçðåøàþò ñïîðû, èñõîäÿ èç ñîâîêóïíîãî îáúå-
ìà ôèíàíñèðîâàíèÿ, êîòîðûé íå îòðàæàåò ðåàëüíîãî
îáúåìà ôèíàíñèðîâàíèÿ íà êàæäîãî ïîëó÷àòåëÿ è ó÷è-
òûâàåò ðàñõîäû êàê íà ëüãîòû, ïðåäîñòàâëÿåìûå â íàòó-
ðå, òàê è íà åæåìåñÿ÷íûå âûïëàòû, çàìåíÿþùèå ðàíåå
ïðåäîñòàâëÿâøèåñÿ ëüãîòû; ëèáî ïðèçíàþò åæåìåñÿ÷-
íóþ äåíåæíóþ âûïëàòó, óñòàíîâëåííóþ äëÿ íåêîòîðûõ
êàòåãîðèé ëüãîòíèêîâ, ñàìîñòîÿòåëüíîé ìåðîé ñîöèàëü-
íîé ïîääåðæêè, íå ñâÿçàííîé ñ çàìåíîé ðàíåå ïðåäîñ-
òàâëÿâøèõñÿ â íàòóðå ëüãîò. Òàêîé ïîäõîä ïðèâîäèò ê
âûâîäó î äîñòàòî÷íîñòè åæåìåñÿ÷íîé äåíåæíîé âûïëà-
òû, õîòÿ ôàêòè÷åñêè ýòà âûïëàòà íå äàåò âîçìîæíîñòè
ñîõðàíèòü óðîâåíü ñîöèàëüíîé çàùèòû,ñëîæèâøèéñÿ íà
31 äåêàáðÿ 2004 ãîäà. 

Ïðîáëåìà ñíèæåíèÿ óðîâíÿ ñîöèàëüíîé çàùèòû
îáîñòðÿåòñÿ â ñâÿçè ñ îòñóòñòâèåì àäåêâàòíîãî ìåõà-
íèçìà èíäåêñàöèè åæåìåñÿ÷íûõ äåíåæíûõ âûïëàò. Óñòà-
íîâëåííûé ïîðÿäîê èíäåêñàöèè ïðèâåäåò ê òîìó, ÷òî
òåìïû ðîñòà èíôëÿöèè áóäóò, êàê è â ñëó÷àå ñ òðóäîâû-
ìè ïåíñèÿìè, ïðåâûøàòü óðîâåíü èíäåêñàöèè, ïðåäóñ-
ìîòðåííûé Ïðàâèòåëüñòâîì.

Ïðèìåíåíèå Ôåäåðàëüíîãî çàêîíà îò 22 àâãóñòà 2004
ãîäà ¹ 122-ÔÇ âûÿâèëî òàêæå öåëûé ðÿä äðóãèõ åãî íå-
äîñòàòêîâ, êîòîðûå âåñüìà íåãàòèâíî îòðàæàþòñÿ íà ïî-
ëîæåíèè îáåñïå÷èâàåìûõ ñîöèàëüíîé ïîääåðæêîé. Íàï-
ðèìåð, íå ïðåäóñìàòðèâàåòñÿ âîçìîæíîñòü îòêàçà îò
÷àñòè ìåð ñîöèàëüíîé ïîääåðæêè, âõîäÿùèõ â äîïîëíè-
òåëüíóþ áåñïëàòíóþ ìåäèöèíñêóþ ïîìîùü (èíâàëèä,
èìåþùèé ïðîòèâîïîêàçàíèÿ ê ñàíàòîðíîìó ëå÷åíèþ, íå
ìîæåò îòêàçàòüñÿ òîëüêî îò ïóòåâêè,íå ïîòåðÿâ îäíîâðå-
ìåííî ïðàâî íà ëåêàðñòâåííîå îáåñïå÷åíèå). 

Òàêèì îáðàçîì, äåíåæíûå âûïëàòû îêàçàëèñü íåñî-
ðàçìåðíû ñóùåñòâîâàâøèì ëüãîòàì. Âîçíèê öåëûé ðÿä

ïðåäîñòàâëåíèþ ìåð ñîöèàëüíîé ïîääåðæêè, ïîðîäèëè
ñåðüåçíûå ïðîáëåìû, ñâÿçàííûå ñ óðîâíåì åå îáåñïå-
÷åíèÿ. Âîçíèêëà îïàñíîñòü ñíèæåíèÿ äîñòèãíóòîãî
óðîâíÿ ñîöèàëüíîé çàùèòû äëÿ âñåõ ëüãîòíèêîâ, à îñî-
áåííî äëÿ òåõ êàòåãîðèé ãðàæäàí, ñîöèàëüíàÿ ïîääåðæ-
êà êîòîðûõ ðàíåå îñóùåñòâëÿëàñü íà ôåäåðàëüíîì
óðîâíå, à ñ 1 ÿíâàðÿ 2005 ãîäà îñóùåñòâëÿåòñÿ íà óðîâ-
íå ñóáúåêòà Ðîññèéñêîé Ôåäåðàöèè èëè ìóíèöèïàëüíî-
ãî îáðàçîâàíèÿ. Òàê, äëÿ âåòåðàíîâ òðóäà è æåðòâ ïîëè-
òè÷åñêèõ ðåïðåññèé ïîâñåìåñòíî îòìåíåíû âñå èëè
÷àñòü ëüãîò, êîòîðûå îíè ïðåæäå ïîëó÷àëè â íàòóðàëü-
íîé ôîðìå (èñêëþ÷åíèåì ÿâëÿåòñÿ ëèøü Ìîñêâà).
Âìåñòî ëüãîò ââåäåíû åæåìåñÿ÷íûå âûïëàòû, êîòîðûå,
êàê ïðàâèëî, íå îáåñïå÷èâàþò âîçìîæíîñòü ïðèîáðåòå-
íèÿ ñîîòâåòñòâóþùèõ óñëóã (òðàíñïîðòíûõ,ìåäèöèíñêèõ
è ïð.) â ïðåæíåì îáúåìå. 

Äëÿ âñåõ êàòåãîðèé,ðàíåå ïîëó÷àâøèõ ëüãîòû ïî ïðî-
åçäó,îòìåíåíî ïðàâî íà áåñïëàòíûé ïðîåçä â ëþáîé íà-
ñåëåííûé ïóíêò íà òåððèòîðèè Ðîññèéñêîé Ôåäåðàöèè
(îäèí ðàç â ãîä). Îòìåíà ýòîé ëüãîòû íèêàêèìè ñïåöè-
àëüíûìè âûïëàòàìè íå êîìïåíñèðîâàíà.

Ñíèæåíèå óðîâíÿ ñîöèàëüíîé çàùèòû ôàêòè÷åñêè
ñäåðæèâàåòñÿ ëèøü ïîëîæåíèÿìè ïðåàìáóëû è ñòàòüè
153 Ôåäåðàëüíîãî çàêîíà ¹ 122-ÔÇ. Îäíàêî òàêîé ìå-
õàíèçì íåëüçÿ ïðèçíàòü ýôôåêòèâíûì, ïîñêîëüêó îí
ðàñïðîñòðàíÿåòñÿ ëèøü íà äëÿùèåñÿ ïðàâîîòíîøåíèÿ â
ñëó÷àå ïåðåäà÷è ïîëíîìî÷èé ïî îêàçàíèþ ñîöèàëüíîé
ïîääåðæêè ñóáúåêòàì Ðîññèéñêîé Ôåäåðàöèè, ñëåäîâà-
òåëüíî, îí íå ïðåäîòâðàùàåò âîçìîæíîñòü ñíèæåíèÿ
óðîâíÿ ñîöèàëüíîé çàùèòû ôåäåðàëüíûõ ëüãîòíèêîâ.
Âîçëàãàÿ íà ñóáúåêòû Ðîññèéñêîé Ôåäåðàöèè îáÿçàí-
íîñòü îêàçûâàòü ñîöèàëüíóþ ïîääåðæêó øèðîêîìó êðó-
ãó ãðàæäàí è óêàçûâàÿ íà íåäîïóñòèìîñòü ñíèæåíèÿ åå
óðîâíÿ, ôåäåðàëüíûé çàêîíîäàòåëü â òî æå âðåìÿ íå
îáåñïå÷èë ñîçäàíèå ñîîòâåòñòâóþùèõ ôèíàíñîâûõ ìå-
õàíèçìîâ. Ïðè ïðèìåíåíèè ñòàòüè 153 Ôåäåðàëüíîãî
çàêîíà ¹ 122-ÔÇ íåèçáåæíî âîçíèêàåò âîïðîñ î íåîá-
õîäèìîñòè îöåíêè, ðàâíîçíà÷íà ëè âûïëà÷èâàåìàÿ äå-
íåæíàÿ êîìïåíñàöèÿ ðàíåå ïðåäîñòàâëÿâøèìñÿ ëüãî-
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îáùåïðèíÿòûì æèçíåííûì ñòàíäàðòàì,àäåêâàòíûì ñîâ-
ðåìåííîé ñîöèàëüíî è ýòè÷åñêè îðèåíòèðîâàííîé ýêî-
íîìèêè,- ýòî íåîáõîäèìîå óñëîâèå íå òîëüêî ïîëèòè÷åñ-
êîé ñòàáèëüíîñòè îáùåñòâà, íî è óñïåøíîãî åãî ðàçâè-
òèÿ ïî ïóòè ãóìàíèçìà, äåìîêðàòèè è ïðîãðåññà. 

Â ñâÿçè ñ ýòèì èäåàëüíàÿ ñîöèàëüíàÿ ìîäåëü, íà
âçãëÿä àêàäåìèêà Ëüâîâà, ïðåäïîëàãàåò, ÷òîáû êàæäûé
÷ëåí îáùåñòâà áûë íàäåëåí íåïðåðåêàåìûì ïðàâîì
ðàâíîãî äîñòóïà ê òîìó, ÷òî â Ðîññèè îò Áîãà, ò.å. ê äî-
õîäó îò èñïîëüçóåìîãî ïðèðîäíîãî ïîòåíöèàëà ñòðàíû.
Ýòî ïðàâî äîëæíî ìàòåðèàëèçîâàòüñÿ â æèçíåííîì
ñòàíäàðòå: áåñïëàòíàÿ ìåäèöèíà äëÿ âñåõ, áåñïëàòíîå
îáðàçîâàíèå äëÿ âñåõ, áåñïëàòíûå æèëèùíûå óñëóãè
äëÿ âñåõ â ïðåäåëàõ óñòàíîâëåííîé çàêîíîì íîðìû,
òî÷íî òàê æå, êàê è áåñïëàòíûé ïðèóñàäåáíûé èëè ñà-
äîâî-îãîðîäíûé ó÷àñòîê çåìëè â ëè÷íîì ïîëüçîâàíèè
ãðàæäàí. 

Íåïîñðåäñòâåííî ê ïðîáëåìå óñòàíîâëåíèÿ æèçíåí-
íûõ ñòàíäàðòîâ ïðèìûêàåò ïðîáëåìà ãàðàíòèðîâàííîé
(ìèíèìàëüíîé) çàðàáîòíîé ïëàòû è ïåíñèé. Ãàðàíòèðî-
âàííàÿ îïëàòà òðóäà äîëæíà óñòàíàâëèâàòüñÿ, èñõîäÿ èç
íåîáõîäèìîñòè îáåñïå÷åíèÿ íîðìàëüíîãî âîñïðîèçâîä-
ñòâà ðàáî÷åé ñèëû. Â ñîîòâåòñòâèè ñ ðåêîìåíäàöèÿìè
ÎÎÍ îíà íå äîëæíà áûòü ìåíåå 3 äîëë. â ÷àñ. Ñîîòâåò-
ñòâåííî íàäî ðåøàòü è ïðîáëåìó ãàðàíòèðîâàííîãî
óðîâíÿ ïåíñèîííîãî îáåñïå÷åíèÿ. Ñïåöèàëèñòû ïîëàãà-
þò, ÷òî îí ìîã áû óñòàíàâëèâàòüñÿ â ðàçìåðå 65-70% îò
ãàðàíòèðîâàííîé çàðàáîòíîé ïëàòû.

Êîíå÷íî,äîñòèæåíèå òàêîé ìîäåëè ñîöèàëüíîãî ãîñó-
äàðñòâà, îñíîâàííîé íà Êîíñòèòóöèè è îáåñïå÷èâàþùåé
âûñîêèå æèçíåííûå ñòàíäàðòû, - ïóòü òðóäíûé, íî äà
îñèëèò èäóùèé. 

Ê ýòîìó îáÿçûâàåò áåçóñëîâíûé èìïåðàòèâ ñïðàâåä-
ëèâîñòè. 

ïðîáëåì, ñâÿçàííûõ ñ îòãðàíè÷åíèåì ëüãîò êîìïåíñàöè-
îííîãî õàðàêòåðà îò äðóãèõ ëüãîò, à òàêæå ñ âûäåëåíèåì
äëÿùèõñÿ ïðàâîîòíîøåíèé èç îáùåé ñèñòåìû ïðàâîîò-
íîøåíèé ïî îêàçàíèþ ñîöèàëüíîé ïîääåðæêè. Èìåëè
ìåñòî íàðóøåíèÿ ïðèíöèïà ðàâåíñòâà ïðè îêàçàíèè ñî-
öèàëüíîé ïîääåðæêè ãðàæäàíàì ðàçëè÷íûõ ðåãèîíîâ, à
òàêæå ñëó÷àè íåïðàâîìåðíîãî îòêàçà ñóáúåêòîâ Ðîñ-
ñèéñêîé Ôåäåðàöèè è ìóíèöèïàëüíûõ îáðàçîâàíèé îò
ïðåäîñòàâëåíèÿ ìåð ñîöèàëüíîé ïîääåðæêè ðàçëè÷íûì
êàòåãîðèÿì ãðàæäàí. 

Ôåäåðàëüíûé çàêîíîäàòåëü, ïåðåäàâ ÷àñòü ïîëíîìî-
÷èé â ñôåðå ñîöèàëüíîé çàùèòû íà óðîâåíü ñóáúåêòîâ
Ðîññèéñêîé Ôåäåðàöèè è ìóíèöèïàëüíûõ îáðàçîâàíèé,
â òî æå âðåìÿ íå óñòàíîâèë ñ äîñòàòî÷íîé îïðåäåëåí-
íîñòüþ èõ êîìïåòåíöèþ,íå ïðåäóñìîòðåë ïðèíöèïû íî-
âîãî ïðàâîâîãî ðåãóëèðîâàíèÿ è ìèíèìàëüíûå ñòàíäàð-
òû, êîòîðûå ãàðàíòèðóþòñÿ ãðàæäàíàì íåçàâèñèìî îò
ìåñòà ïðîæèâàíèÿ. Íå óñòàíîâëåí è ýôôåêòèâíûé ôè-
íàíñîâûé ìåõàíèçì, îáåñïå÷èâàþùèé îñóùåñòâëåíèå
åäèíîé ãîñóäàðñòâåííîé ñîöèàëüíîé ïîëèòèêè è ïåðå-
ðàñïðåäåëåíèå ñðåäñòâ áþäæåòîâ âñåõ óðîâíåé ñ
öåëüþ ñîõðàíåíèÿ äîñòèãíóòîãî óðîâíÿ ñîöèàëüíîé çà-
ùèòû.

Â öåëîì, çàêîíîäàòåëüñòâî, ðåãóëèðóþùåå îäíó èç
âàæíåéøèõ ñôåð äåÿòåëüíîñòè ñîöèàëüíîãî ãîñóäàð-
ñòâà, îêàçàëîñü â çíà÷èòåëüíîé ìåðå ïðîòèâîðå÷èâûì,
íåâíÿòíûì è ïðîáåëüíûì.

Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè, ðàçðå-
øàÿ äåëà î ïðîâåðêå êîíñòèòóöèîííîñòè çàêîíîâ è èíûõ
íîðìàòèâíûõ àêòîâ - ïîñðåäñòâîì ïðèñóùèõ åìó ïîëíî-
ìî÷èé - èñïðàâëÿåò äåôåêòû äåéñòâóþùåãî ñîöèàëüíîãî
çàêîíîäàòåëüñòâà è òåì ñàìûì îáåñïå÷èâàåò êîíñòèòó-
öèîííóþ çàùèòó îñíîâíûõ ñîöèàëüíûõ ïðàâ è ñâîáîä ÷å-
ëîâåêà è ãðàæäàíèíà. 

1 2 .  Ð å à ë ü í î å  î á å ñ ï å ÷ å í è å  ñ î ö è à ë ü í û õ  ï ð à â  -  ç à-
ë î ã  ñ ò à á è ë ü í î ñ ò è  è  ð à ç â è ò è ÿ .  

Ðåàëüíîå îáåñïå÷åíèå ñîöèàëüíûõ ïðàâ ÷åëîâåêà è
ãðàæäàíèíà â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé è ñîãëàñíî
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tice, the tendency considered social rights not only a prin-
ciple orienteer for the legislators but mainly as the funda-
mental rights whichare equal by their importance to consti-
tutional, civil and political rights. Based on the principles of
justice and social solidarity, they are reinforced in the
Constitution in the case of ingenuous action and are due to
judicial protection. As such they become legislative and
executive power, create orienteer for the provisions of
social politics of the state, for the formation and develop-
ment of the corresponding branches of the legislation.

Maintenance of the essence of the constitutional provi-
sions which concern the social rights the Constitutional
Court of the Russian Federation in the order to emphasizes
that the corresponding constitutional rights of a person and
a citizen is are broader of definite subjective rights in the
mentioned sphere. Otherwise,the declaration of the right of
social guarantee does not mean that the citizen is endowed
with definite subjective rights. Forms and views of social
guarantee as well as conditions and order of realization of
the given constitutional rights are defined by the legislator
that factually defines the contents of the social rights.
Arbitrarily actions of the legislator in such an important and
delicate sphere as the sphere of social rights are not
acceptable as they not only touche the human rights
acknowledged by the society worldwide, i.e. has humane
meaning,but are directly connected with security and politi-
cal stability of the society. On the basis of this,by its deci-
sions and legal provisions the Constitutional Court creates
orienteer for the legislator, thus aiding the consequent
development of the social legislation in the direction of har-
monization of the interests of the citizens and public inter-
ests sothat not topermit non-based and arbitrarydeclination
of presented measures of the social protection and at the
same time take into consideration the economic and finan-
cial possibilities of the state.

Interference of the Constitutional Court is mainly condi-
tioned bythe conceptual gaps of the legislation acting in the
social sphere. Sometimes its changes are realized without a
due theoretical preparation, without a considered plan of

P r o t e c t i o n  o f  S o c i a l  R i g h t s  a n d  O v e r c o m i n g
I n j u s t i c e s :  P r o b l e m s  o f  C o n s t i t u t i o n a l

Jurisdiction

V .  Z o r k i n
President of the Constitutional Court

of Russian Federation

Summary

Such an important goal as constitutional jurisdiction,pro-
tection of social rights of a person and a citizen,in its back-
ground contains the principle of insurance of justice.
Constitutional principle of the social state assumes the cre-
ation of equal capacities for all members of the society,
realization of the social politics recognized by each member
of the society, the right on such a level of life which is nec-
essary for the maintenance of health and well-being of a
person and his/her family.

Legal positions by the formulated in the recent dicisions
of the Constitutional Court mainly links with the reformation
of social legislation. Constitutional legal interpretation of the
provisions on the social state, judicial equality and justice in
the regulation, security and protection of the social rights,
permitted the Constitutional Court to elaborate legal provi-
sions which are valuable for the legislative regulation of
public relations in the sphere of social protection and real-
ization of the unique social politics.

Definition of the difficulties in the comprehension of the
nature of social rights,as well as the problems of elabora-
tion of the mechanisms and guarantee of its realization,
control of the activity of the organs of the state on its
observation – this is connected with definite variety of
aspects of their legal nature and contents; as these rights
relatively recently have acknowledged as the fundamental
rights of a person. Meanwhile, in legal science and prac-
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stitution is directlyused. Though in the legal executive prac-
tice this does not always bring to the necessary result if for
the realization of this or that constitutional provision is nor-
mative act of the legislator is necessary.

Real guarantee of the social rights of a person and citi-
zen in accordance with the Constitution and pursuant tothe
accepted standards, adequate tosocial and ethic orientation
of economics which is a necessary condition not only for
political stability of the society but successful development
on the way of humanism,democracy and progress.

consecutive actions and as a result the legislation is char-
acterized by contradiction, presence of serious gaps, and
unevenness of development.

On the basis of the provisions of the Constitution of the
Russian Federation, the Court formulated a set of ensued
there from principles of judicial regulations of the public
relations in the sphere of social protection, the most essen-
tial of which is the principle of the support of the trust of
the citizens towards the law and actions of the state.
Following these principles presumes guarantee of the legal
definition,logical stabilityof the legal regulation,inadmissibil-
ity of insertion of arbitrary amendments in the acting system
of the norms and predictability of the legislative politics. 

When undertaking definite public-legal obligations, the
state cannot arbitrarydecline from its fulfillment. The rest will
mean breach of the principles of fairness and legal and
social state. It could be concluded that the obligations of
the legislator is tokeep with the measures acknowledged by
the state of compensation of the damages, achieved level
of protection of rights and freedoms of citizens, guarantees
of its social security. Constitutional principles and norms
which are the basis for regulation of social rights,suppose
that the legislation in this sphere should be characterized by
the signs of stability, predictability, justice, absence of arbi-
trary changes, maintenance of the achieved level of the
social security and achieve the trust of the citizens.

The characteristic feature of the systems of the new legal
mechanisms of the social security is the availability of the
existing gaps. Essential number of the gaps presence which
is underlined by the lawyers in the case of discussion of the
condition of the acting legislation in the sphere of social
protection,factuallybrings tothe impossibilityof the adequate
fulfillment of legislation on social security of its main func-
tions both as regulative and protective. Gaps in the social
legislation can appear in the cases when this or that norm
is acknowledged as fully or partially non-constitutional or
from the decisions of the Constitutional Court necessity of
elimination of the gap in the legal regulation appears. In this
case before the adoption of the new normative act the con-
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M e n e l i c  d e  C a r v a l h o  Netto1

Full Professor of General Theory of Law 
and Constitutional Law of University of Brasília

These are hard times for us,for Brazilian constitutional-
ists. The continuity and predominance of constitutional
practices typical of our latter autocratic political experi-
ence - the Brazilian military dictatorship period from 1964
to 1984, as well as the recurrent attempts to amend the
Constitution,express a propensity toannihilate everytrace of
what we might call “constitutional feeling”,touse an expres-
sion created bySpanish constitutionalist PabloLucas Verdú2.
The problem is,whether accomplishing or not their narrow,
immediate purposes, those attempts to change the
Constitution end up by harming the aura of supremacy
which the same Constitution has tohave in order tobe able
to legitimate and articulate the state and the legal order of
which it should provide the foundations. In short,we could
say that this is a scenario in which two basic paradoxes of
modernity tend to reveal. To be sure, it becomes more and
more visible that the law,politics and state systems found
themselves. German sociologist Niklas Luhmann points out
that the paradoxes of the foundations of these systems are
shrouded by the evolutionary acquisition represented by the
invention of the formal constitution in the end of the 18th

century3. The introduction of a distinction between a high-

V I I  Â ñ å ì è ð í û é  ê î í ã ð å ñ ñ
ê î í ñ ò è ò ó ö è î í í î ã î  ï ð à â à

11-16 èþíÿ 2007 ã. â Àôèíàõ ñîñòîÿëñÿ VII
Âñåìèðíûé êîíãðåññ êîíñòèòóöèîííîãî ïðà-
âà, îðãàíèçîâàííûé Ìåæäóíàðîäíîé àññîöè-
àöèåé êîíñòèòóöèîííîãî ïðàâà,à òàêæå Àññî-
öèàöèåé ãðå÷åñêèõ êîíñòèòóöèîíàëèñòîâ,â êî-
òîðîì ïðèíÿëè ó÷àñòèå îêîëî 500 ñïåöèàëèñ-
òîâ èç 70 ñòðàí. Îñíîâíàÿ òåìà îáñóæäåíèÿ
íà Êîíãðåññå: «Ïåðåîñìûñëåíèå ãðàíèö êîíñ-
òèòóöèîííîãî ïðàâà». 

Ó÷èòûâàÿ âàæíîñòü Âñåìèðíîãî êîíãðåññà
â îáëàñòè êîíñòèòóöèîííîãî ïðàâîñóäèÿ,
âåñòíèê «Êîíñòèòóöèîííîå ïðàâîñóäèå»,áóäåò
ïóáëèêîâàòü äîêëàäû íà Êîíãðåññå,ïðåäñòàâ-
ëÿþùèå íàèáîëüøóþ âàæíîñòü.
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“reality” and,on the other hand,because it absolutizes the
power of law – constitutional law in particular – to regulate
behaviors. It is remarkable in this context that modern law,
differently from the classical view of the constitutional theo-
ry, engages in the regulation of future behaviors and
assumes its inherent risk of being broken now and then. In
fact, law can only regulate possible behaviors,never neces-
sary or impossible ones. Now, as to the absolutization of
law’s power,suffice it tosay that even Hans Kelsen,the most
positivistic and formalist of all legal writers,states that for a
legal rule toexist formallythere must be a minimum of social
internalization of it,since the object of a legal rule is not a
specific human behavior but the internalization of a certain,
sociologicallyascribed behavior. From where I see it,for the
presentation of the problem to stop being a reinforcement
of the problem itself it is necessary that this be put in dif-
ferent terms. This other way of putting the problem, I
believe,must acknowledge that all social practices,that is,all
attitudes and presuppositions assumed by the various com-
municative actors, the very grammar of these social prac-
tices,are attributive of meaningfulness.

Thus,I believe that the judiciaryplays a central role in the
hard task of promoting not only legal certainty but also the
belief in law. As another essential characteristic tomodern
law is its textual nature (since we onlyhave access tothe law
through a series of texts successively built and re-built by
discursive means),the basic assumptions of the interpretive
activity of all agents taking part in the actual functioning of
a legal system – from legislators and judges to the
addressees of legal rules – are of fundamental importance
to the implementation of that system. This,of course,brings
us to the problem of the thematization of the grammars
underlying established social practices. In our case, for
instance, one of these practices consists in a tendency to
stem all virtues and vices of our legal system to the literary
quality of our statutes, to the detriment of the fact that
statutes are not the subject,but the object of legal interpre-
tation. That the improvement of our democratic institutions
requires something much more complex than the amend-

er law - the Constitution - and an ordinary law - all law other
than the Constitution - enables both the structural coupling
and the operational closing of the spheres of law and pol-
itics. In other words, it is via the Constitution that both the
political system gains operational legitimacy and the law
gains enforceability.

In such a scenario,the veryagents legitimated bythe con-
stitution turn back against their own base of legitimacy as if
to devour it, like Chronos did to his offspring. The surly face
of the privatization of the res publica,the distorted face of a
state reduced toa passive instrument of the avenging power
that perpetually reminds us that “the winner takes it all”
emerges from this sort of autophagous ritual under the mask
of “familiarity”. The feeling of anomy,growing free and vigor-
ous,feeds up torepletion from the seeds of liberty that were
passed down to us following a deeply rooted tradition and
which we carefully planted in our Constitution. But nomatter
how authoritarian the forces at power may be, those tradi-
tions,like the traditions of anypolity,are always pluralistic.

The normative force of the constitution, as though in a
formal homage to Konrad Hesse, is reduced to a sheer
loewensteinian ideal,which in turn serves onlytoreinforce the
normativityand idealityof the facticity that,assuming the sta-
tus of “reality”, shows that the old legal and political prac-
tices that our 1988 Constitution aimed at abolishing are still
on. However, if we manage toovercome the limitations of a
philosophyof consciousness and thematize the human con-
dition as a linguistic one,a discursive condition,at the same
time a pragmatic and hermeneutic one,we can notice that
our own daily,unavoidable “reality” is pervaded by idealities
and ideality claims that constitute our linguistic ability as
such. That is why the opposition between formal constitu-
tion,or the constitution seen as an ideal,and real constitu-
tion,or the actual legal-political praxis,is itself and idealiza-
tion or idealized construction, a conceptual trap that per-
petuates what it intended toend. This is sobecause,on the
one hand,it is incapable of disclosing the true nature of the
terrible ideality claims that take course under the idea of
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case. This is true toany case inasmuch as every case being
unique and unrepeatable is a hard case6. But, first things
first. We still have todetermine exactly what a paradigm is,
or more specifically what a constitutional paradigm is and
how it affects interpretation in general and constitutional
interpretation in particular7.

At first we shall look intothe idea of paradigm and its use
in the general theory of law and in constitutional law. The
concept of paradigm comes from the epistemology devel-
oped byGerman philosopher Thomas Kuhn and has a dou-
ble aspect. On the one hand,it makes possible the scientif-
ic development as a process that operates through rup-
tures,thematizing and pointing out the main features of gen-
eral schemes of pre-comprehensions and worldviews con-
substanciated in the naturalized background of silence that
our grammar of social practices bears on and that both
enables and limits language,communication,self-perception
and world perception. On the other,it generates and suffers
from oversimplifications that are valid only insofar as they
allow that one show the general selective frameworks of
presuppositions of the worldviews prevailing or tending to
hegemony in a given societyand in a given time. Of course,
history as such is irretrievable and infinitely richer than the
schemes presented here,the same way as historical events
are reconstructible and re-readable in a number of ways
that far exceeds the limits of any single work. For this rea-
son, the level of specification and particularization of the
reconstruction of a paradigm is directly linked to the pur-
poses of the investigation that one intends tocarryout. Here,
as a brief introduction tothe use of the concept of paradigm
toconstitutional law – and in face of the presuppositions of
modern constitutional hermeneutics – I shall reconstruct
one single comprehensive paradigm of law and political
organization for the Ancient Times and the Middle Ages as
a whole,in contraposition toModernity. This,in its turn,will be

ment of the Constitution or the enactment of better laws is
not in dispute – it seems evident in its face that noamend-
ment can be truly effective if there’s no corresponding
change in the attitudes and social practices, i.e., the gram-
mars bywhich we implement our daily lives. In this light,the
key role of the judiciary in the constitutional architectonics is
due to its function of stabilizing the socially prevailing legal
expectations. This explains why the whole theoretic discus-
sion about the interpretation and implementation of legal
texts is tethered to the analysis of the judicial activity.

We must now inquiry into what interpretation means and
see if it is only texts that can be interpreted. At this point, it
is also imperative that we refer, though briefly, to German
philosopher Hans Georg Gadamer and the hermeneutic
turn he performed4. Gadamer belonged to the theoretical
tradition of the philosophical hermeneutics, a philosophical
school dedicated tothe studyof the nature and structure of
the knowledge produced by the so called “sciences of the
spirit” – the social sciences or humanities. He is important
tous because of the impact his work had on the concept of
science in general, as well as in the concept of paradigm
developed by Thomas Kuhn5, which informs the whole of
contemporary epistemology.

In order to retrieve the demanding presuppositions that
provide for the attitude of the judge in a judicial decision
making process constitutionallyadequate tothe modern par-
adigm of government under the democratic rule of law we
shall assume,as Ronald Dworkin,the uniqueness and unre-
peatability of all historical events and thus of all cases
brought before the courts. Dworkin,towhom a favorite topic
is the reform of the judicial system that I intend toaddress
here, believes that a judge has to be endowed with a
Herculean power to meet the enormous requirements
imposed by the task of having to find, in the entire legal
structure,the only one possible correct solution for a given
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owners of,at least,themselves,of their own bodies. Theynow
the own their labor force,which is turned intomerchandise.
The advancement of police investigation techniques9, the
collapse of the closed and hierarchical feudal cosmology,
the raise of a worldview in which a rational explanation for
reality comes from the mathematically isonomical structure
of atoms that gives support to the endless universe of
Galilee’s koyré, the battles fought for religious freedom and
the consequent drawing of boundaries between religion,
moral,social ethics and law,all these are some of the pro-
found changes that resulted intoa fresh meaning new hori-
zon to an ancient and reinvented terminology, is the para-
digm of modernitythat emerges. The intuitions of moral indi-
vidual rationalism, seen as unquestionable mathematical
truths,put tradition in check by reducing it tosocial costums
and practices. To the divinized ancient costums the long
term corruption of history, the rational men from the
Enlightenment opposed the imposition of rules rationally
crafted by social actors who are actively engaged in per-
forming their historical role. Those rules should furnish the
rising new type of political organization – the free associa-
tion of autonomous people – with operational instruments
able toconfigure a secular space of formulation of the law
that should govern the social reproduction of other valid
normative claims.

Herbert Marcuse affirms that modern law - the specific,
differentiated normativity - results from some universal and
abstract ideas considered to be true in themselves and
attributed toeveryman could now only be enforced through
statutes and a bureaucratic apparatus,being understood as
a rationallyelaborated legal order applied tothe societyas a
whole10. This transformation is due toa reductive process by
which natural law turns from the concrete thing, transcen-
dentally due by a traditional society and its hierarchical

presented in three major paradigms of state: the rule of law
(in the classic liberal comprehension of the expression),the
welfare state and the democratic rule of law. These para-
digms tend toovercome and overlap one another in a con-
tinuous process, though many important aspects of former
paradigms, including that of the Ancient Times,can be cur-
rently identified among us in the facticity level. These fos-
silized paradigms, so to speak, often mislead constitutional
interpreters into inadequate readings of the text and that’s
why we alsoneed towork with past paradigms: the contrast
may help us understand the new paradigm assumed and
positivized by our 1988 Federal Constitution.

Let’s now examine the first of the constitutional para-
digms mentioned above.

Pre-modern law and political organization found their
basis, in the final analysis,on the undifferentiated, transcen-
dentally justified normative amalgamation of religion, law,
moral, tradition and costums. Law was seen as something
due to someone in virtue of his birth and his position in a
fixed social hierarchy. Justice was made first and foremost
by the interpreter’s wise and sensible observance of equity,
understood as the harmony required by the necessary
uneven treatment that should acknowledge and reproduce
the absolutized differences and inequalities of the social
framework8. The legal order was a mere succession of nor-
mative claims originated from that background of ancient
traditions and casuistically applied as concrete, individual
rules – it was not a single legal order comprised of gener-
al,abstract rules valid toeveryone and it’s main purpose was
toprotect the reciprocally excluding spheres of privileges of
the different social ranks.

This paradigm disintegrates graduallyalong at least three
centuries under the dissolving action of many forces,includ-
ing the impact of the capital on the feudal bounds. Free
individuals now take part in the growing marketplace as

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(36)`07

58 59

9 Regarding the influence of criminal investigations techniques on the birth of the Modernity, cf. FOU-
CAULT, Michel,. Surveiller et punir: Naissance de la prison. Paris: Gallimard; ECO, Umberto. Nome
della rosa(il). 11. ed. Milano: Bompiani, 1983.

10 MARCUSE, H. One-dimensional man: studies in the ideology of advanced industrials society. Boston:
Beacon, 1964, chapter I.

8 We could say, in Aristotelian terms, that the phronesis served as a model for the activity of the inter-
preter. 

VII Âñåìèðíûé êîíãðåññ êîíñòèòóöèîííîãî ïðàâà



61

was alsorequired torun on the approval of those represent-
ing “the best of society”,the ones in charge of the lawmak-
ing processes. One must not forget that everymatter relat-
ed to the lives, liberties and properties of all subjects was
now tobe regulated by law.

Nevertheless,public law was seen as a mere convention
in the face of private law, the realm par excellence of self
evident truths. Though varying in its details from country to
country,public law reflected the fact that the political soci-
ety complied only those considered to be the patricians, the
only ones enabled tovote,from among whom public officials
were chosen according to economic and social criteria.
Private law,in its turn,corresponded torationalrights that nat-
urally belonged toevery individual as the rights to life,liberty,
equality and private property.

The political society and the civil society were then torn
apart. For the first,general interests should prevail bybeing
identified with and kept by those patricians who constituted
the political society. For the second, properties had to be
developed as freely as possible by being guaranteed equal
treatment toall before law,nomatter how different theymight
be in concrete terms. Practical reason already pointed
towards the necessity of the enactment of a minimum of
general rules. And since liberty consisted in the ability todo
whatever the law didn’t forbid,one could say that the lesser
statutes, the more people would be able to develop their
physical and mental aptitudes.

When the legal order traces boundaries to the action of
individuals through general negative commandments such
as “no one may kill other human beings” or “no one may
steal” it is actuallyestablishing where someone’s libertyends
and someone else’s liberty begins. This happens in the so
called rule of law, the first of the sub-paradigms in which
Habermas divided modernity for didactic purposes. The first
generation of civil rights is conceived in this context where
law is reduced tothe “letter of the law” and the government
is restricted to the maintenance of equal treatment and the

orders of privilege toeach person according tohis/her social
birth place and the amount of commonwealth that he or she
brings tosociety, into the legal abstract order rationally con-
structed and based on the universal ideas of the liberty and
the equality that should be recognized as inherent to every
individual, notwithstanding one’s social birth place, and
imposed onto an affluent society of classes. Ideas such as
those of rational natural law, individual freedom to dowhat-
ever the law does not proscribe and equality before the law
were positivized into state legal systems. The “freedom to
have” of the moderns confronted the “freedom tobe” of the
ancients11. Russian jurist Pashukanis identifies the legal
bourgeois form on the universal and abstract statutes,justi-
fying the end of the privileges of birth,puts this new,formal
equality in terms of individual actors whohave tobe consid-
ered as equals because equally owners of their labor
force12. For the first time in post tribal historyall members of
society are or should be reputed as free proprietors equal-
lycapable of being liable subjects of law. As a consequence
even the poorest of hand laborers was entitled to perform
legal transactions such as the sale of his or her labor force.

Later on, with the constitutional movement of the 18th
century and subsequent constitutionalism both in America
and in the continent,the idea of rule of law appeared as the
political order’s compliance tothe necessityof implementing
the absolute truths found by the reason. The individual
invented by modernity operated at this level. Law was
thought of as an artificially constructed normative system of
universally valid general rules. Public law, in its turn, was
intended to assure that no absolutism could by any means
make a comeback and so had to limit the government by
establishing the separation of powers13. But despite the sev-
eral different realizations of this latter principle, public law
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that individual action should be circumscribed by social
requirements such as the acknowledgment of concrete dif-
ferences among people and the protection of the weaker
and poorer. Nobodycould believe in absolute truths or nat-
ural rights any longer.

The distinction between private and public law was then
presented simply as a didactic, not ontological one. Private
property could only be protected from legitimate claims if it
performed its social function. Thus, any possible law turned
out to be public law enforced by the government,which was
placed above societyand its precarious cohesion. As the new
Leviathan,government was identified with the whole sphere
of the public and had tobear the cost of the implementation
of the new (in broad sense) civil rights. Under this paradigm,
citizens were somewhat of customers of the state.

As societies grew more and more complex after World
War I,this remodeling of law and state led intoa new para-
digm which I maycall the welfare state paradigm. The need
for materialization of public policies, intended to empower
individuals whoneeded the government,broadens the scope
of the latter and brings in new socio-economic goals. At the
same time, legal structures and legal reasoning undergo
noticeable changes. Adjudication and other court pro-
nouncements could nolonger be derived from the sheerap-
plication of the law tothe facts brought before court,as if in
an automatic syllogism. As a consequence,legal interpreta-
tion claimed for more sophisticated methods – the teleo-
logical, the systemic, and the historic – in order to unleash
hidden meanings of the law from the subjective “will of the
legislator” and thus move towards the objective “will of the
law” (I could sayparentheticallythat this objectivityof the law
is deeplyrooted in that “need for materialization” mentioned
above because it’s now part of the dynamics of govern-
mental social programs). Because it had to guarantee the
effectiveness of the implementation of social public policies,
the judges’ work was now to be seen as something much
more complex than the mechanical syllogistic subsumption
of facts to the law. This explains,for instance,Hans Kelsen’s

protection of free will. Since no collective bodies of class
representation were allowed, individuals were the only rec-
ognized social actors and would act as such as long as they
pursued their own private goals. This historical period was
epitomized in the classical liberalist legal order.

It seems clear that under this first paradigm of govern-
ment theinterpretive activity of courts could only be under-
stood as the mechanical result of direct exposition to the
texts of law. Texts of law were conceived to be crystalline
and unmistakably clear. In cases of doubt, interpretation
should be avoided, even if that meant to consult the law-
maker for explanation as to obscure legislation. Judges
worked simply as the mouth of the law,bouche de la loi. 

The very experience of those abstract concepts that
informed the first paradigm of constitutionalism in moderni-
ty soon derived intotheir pragmatic denial in history. Liberty
and equal treatment together with private propertyprovided
the basis for the social practices of a period in history
marked by an unparalleled exploitation of human beings by
other human beings. Those were times of intense accumu-
lation of capital and technical development but socialist,
communist and anarchist ideas would soon bring classical
liberalism toa check bystirring significant mass social move-
ments that demanded social rights. Such rights included the
rights togoon strike,tofree association in unions,tominimum
salary,tosocial security,and tohealth,education and leisure.

Deep changes in the structure of western societies after
World War I would bring about the welfare state paradigm.
As far as our topic is concerned,this new paradigm starts in
1918 in the Soviet Union and evolves further into 1919/20
Germany’s and Austria’s social-democracies, until deca-
dence into Nazism and Fascism late in the 1930’s. The
“materialization”,sotospeak,of earlier formal rights involves
not only the plain adding of a second generation of civil
rights to the original ones but also the redefinition of their
concept. Liberty could no longer be considered as the right
to do whatever the law didn’t forbid. It was now necessary
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tion in the view of that interpretive activity,as well as a cor-
responding increase in the requirements imposed on a
judge’s posture – not only towards statutes and other
sources of law, but even towards the concrete cases and
their factual elements, which are equally interpreted and
necessarily integrate the normative substantiation process,
namely,the adjudication. This fact is highlighted,in one way
or another,bythe most important contemporaryauthors,both
in constitutional theory and the general theory of law14.

Thus, from this brief overview it’s possible to notice how
the demands on those responsible for applying the law and
administrating justice raised dramatically. The burgeoning
sophistication of doctrines and jurisprudence appears as
the response to the challenges posed by the continuously
growing complexityof contemporarysocieties. The paradigm
of the democratic rule of law presupposes exacting require-
ments that judges have tofulfill. This can be best envisaged
if we take,like Habermas,

Dworkin’s theoryof law [toguide] our treatment of the
rationality problem posed by an adjudication whose
decisions must simultaneously satisfy criteria of legal
certainty and of rational acceptability15.

Therefore,under the paradigm of the democratic rule of
law,the judiciary is required tomake decisions that reassem-
ble applicable principles and rules in a constructive man-
ner. At the same time, the courts have to satisfy both the
need toyield and reinforce the belief in the legitimacyof law
(understood as legal certainty) and the need of justice, the
perfect adequacy of the adjudication to the peculiarities of
the case. Consequently,it’s imperative that the courts know
that the structure of a legal order is far more elaborate
than the mere set of rules hierarchically arranged positivists

attempt to limit legal interpretation through the framing by
the legal science of all possible readings of a statute offered
to the judge’s discretion,as well as it explains his decision-
ist turn in the second edition of The Pure Theory of Law.

With the end of World War II the welfare state model
starts tobe questioned,along with the abuses perpetrated in
the concentration camps and the bombing of Hiroshima and
Nagasaki. Nevertheless,it is only in the beginning of the sev-
enties that the crisis of the welfare state shows up in full
length. Since the state became sort of a corporation above
all other corporations and intervened actively in the econo-
my,the economic crisis itself brought the objectivistic ratio-
nalism of technocracy and economic planning into a dead-
lock and,with it, the antithetic opposition between technical
knowledge and politics. The hypercomplex societies of
post-industrial or information age comprise extremely intri-
cate and fluid relations which give rise tothe “3rd generation
of civil rights”, the so called diffuse interests or rights.
Among these are environmental rights, consumers’ rights,
children’s rights etc. Their owners can’t be clearly identified
even on the occasion of their infringement. In face of this,
the government, if not directly liable for the harmful event
was at least careless in carrying out its duty of regulating
proceedings or behaviors and enforcing the law, thus gen-
erating a situation of risk to the society. The relation
between the public and the private domains was again in a
check. Organized civil society or non-governmental organi-
zations started torepresent the actual public interest against
a negligent and privatized government. First and second
generation rights assumed a new meaning. First generation
rights are revisited and interpreted to be mostly procedural
rights concerning the participation in the public debate that
shapes and informs democratic sovereignty under a new
paradigm,that of the democratic rule of law.

Now,it’s obvious that a distinct and respectivelyadequate
conception of the hermeneutic or interpretive activity of the
judges integrates each one of those paradigms,configuring
different understandings, say, of the separation of powers.
This allows us todetect here a large,significant transforma-
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constitute the situation under scrutiny. From the perspective
of a theory of paradigms as proposed by Thomas Kuhn,
those facts can be considered as equivalent to texts, since
they can only be approached through an interpretive activity
that deconstructs and reconstructs its subject according to
the points of view of those involved in the case. In the field
of the discourse of application it is not only the consistency
between the court’s adjudication and current law that ren-
ders the fairness of the decision. Judges also have to be
exceedinglysympathetic toall parties involved in the dispute,
they have to put themselves “in the shoes” of both litigants
(plaintiff and defendant) and try to see the issue from all
possible angles. Only then can they proceed rationally and
justifiably as to the only correct answer fully adequate to the
uniqueness of the situation. With the openness to the com-
plexity of every situation in which the law is to be applied,
judges and practitioners must have the legal order in its
total presence – a rough sea of norms in perennial tension
and constant battle over the regulation of concrete situa-
tions – not as single normative units integrating a passive,
harmonious and pre-determined whole that exhaustively
regulates in advance the enforcement of its own rules.
Impartiality here, as Günther remarks16, means ability of the
judge to take into account the factual reconstruction of the
case sothat the legal order can emerge as pluralityof com-
peting norms that aim tothe most appropriate settlement of
juridical disputes. Being perceptive in relation to the singu-
larities of anygiven case sothat everycase be considered a
“hard case” is the only guarantee that the decision will not
only be according to the law,but also just to the parties and
free of the unfair consequences of blindness to the sur-
roundings of the case. Not toolong agothis blindness might
have been taken for impartiality itself due tothe assumption
that the legal order should be “neutrallyapplied”,inherent to
the first paradigms of constitutional democracy. This type of
reductionism conceived law either as a naturallyrational,bal-
anced and systematized set of clear-cut rules or as a result

believed in. This legal order consisted of rules applicable in
“an all or nothing” fashion and capable of regulating their
own conditions of applicability by simply disposing of that
configuration proposed by Kelsen as the basic structure of
legal orders: “if there’s X,than there must be Y” or “if any-
thing of a kind X is done or omitted or happens,then apply
sanction of a kind Y”.

But legal principles are also legal rules,although they are
not structured in an “if clause” form. Theyoperate actively in
the legal system either byconditioning readings,contextual-
izations and interrelations of rules or by enabling a con-
structive integration of the decisions of “hard cases”. Legal
principles,differentlyfrom legal rules,as puts Dworkin,can be
opposing without being contradictory, that is, without being
mutually excluding. Thus, the legal order contains opposing
principles which are always in dispute with one another to
provide the rule for a specific litigation. The judge’s sensi-
bility to the specificity of the case brought before him is of
fundamental importance to the task of finding the one right
answer that can do justice to that case. That is precisely the
difference between legislative’s discourse of justification
and judiciary and executive’s discourse of application – the
first is oriented towards universalization and abstraction,the
second is bound to respect the particularities of the sub-
stance of the case at stake. It is the discourse of applica-
tion that densifies general rules in order to produce a rule
tailored for the resolution of a live and actual controversy.
It is alsothe discourse of application that allows us tospeak,
as Klaus Günther,of a sense of appropriateness that should
guide the work of courts and government agencies in the
implementation and enforcement of legal rules within the
paradigm of the democratic rule of law.

That is how Dworkin (who is alsoa literature critic and an
expert in discourse theory) can claim that there is only one
right answer to each case. He knows, as Kelsen did, that
every text can be read in various different ways,the dissimi-
larity being that Dworkin acknowledges that anyadjudication
refers tothe uniqueness and unrepeatabilityof the facts that
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him, they decided to leave and, on their way out, one of the
officers asks Kant if he had not seen the man they were
looking for. He knew that the Kaiser’s political police tor-
tured and murdered the ones they chased. Regardless of
that,he did not hesitate and answered tothe officer that the
man theywere looking for was under the desk.

This episode illustrates very well what the adjudication
process meant under the first twoconstitutional paradigms.
What Kant tells us is that the good embodied in a moral
principle like “you shall not lie” is universally valid,nomatter
what the situation maybe. But this is exactly the point raised
by Günther in his critique. The belief in the universal good
provided by abstract rules blinded legal and executive offi-
cials tothe distinct circumstances in which the law had tobe
applied. The injustice produced by this sightlessness was-
due to the fact that judges and other government officials
involved in the adjudication process were incapable of
noticing that principles, differently from rules, demand that
their application take intoaccount the “competitiveness”,so
to speak, between opposing values. In the example, had
Kant’s attitude been another,he would have noticed that the
principle morallyadequate torule that situation was not “you
shall not lie”, but an equally important and universally valid
principle of contrary force which says “you shall not break
your promises without good reasons”. The most adequate
principle applicable toa given situation prevents the use of
any other ones (without jeopardizing their universal validity)
because this would lead to injustice. Tobe sure,one of the
presuppositions lying on the basis of any universally valid
principle is the limitation of its applicability in view of the
specificities of distinct concrete situations. And since the
law,likewise morality,comprises various sets of principles –
especially in the field of constitutional law – it is crucial that
those in charge of the adjudication processes be attentive
to the peculiarities of the distinct situations in which the law
is tobe enforced.

Dworkin’s proposals toa constructive,theoreticallydriven
interpretation of the law may thus be understood in terms

of the rationalization, balancing and systematization of
jurists’ doctrines and practices. Anyway, there was always
some sort of shrinkage of the law intothe text of legal doc-
uments as an attempt to limit the conditions of applicability
of the norms and that is why there had been somany dis-
putes over the nature of the general principles of law. In
such a context, it is obvious that principles could only be
considered relevant as mechanisms to fulfill potential or
actual gaps in the legal system.

When criticizing modernity’s dominant wayof applying the
law,Klaus Günther gives us an example taken form Kant’s life
about which I will make some previous remarks. Kant,as we
all know,is one of the most representative liberalist authors,
but in many aspects – particularly that of the insensitivity as
to the circumstances in which the law is tobe applied – his
propositions gounchanged into the legal practice within the
welfare state paradigm. If we want tounderstand that exam-
ple of how the practical reason is expected to perform its
duty,we must proceed to a drastic summarizing of the two
main kantian critiques. In short, for Kant, if we are dealing
with pure reason,we must behave so that we comply to the
facts collected from experience; nevertheless, if we are in
the domains of practical reason, we must follow the cate-
gorical imperative and avoid being led by the practical con-
sequences of our acts. In other words,we have toalways act
in such a way that the maxim of our behavior corresponds
to a universal law. That’s the context in which Kant gives
himself the following example.

One day,in Koenningsberg,during one of Kant’s classes,
a breathless young man that happened tobe one of his stu-
dents rushes up into the classroom. Going straight to Kant,
the young man hastily explained that the Kaiser’s political
police were after him and that he needed a place to hide.
With the professor’s assent, he sought protection under
Kant’s desk. A few moments latter, several police officers
invade the room and search around. As they could not find
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byundermining the very legal certainty that was first intended
tobe assured via adjudication. This judicial attitude typical of
former state paradigms is the result of a singletracked adju-
dication approach which takes one only one legal principle
and employs it in an “all or nothing fashion”. That is why I
claim that the consistencyof a decision of this kind is mere-
ly apparent, though based on one only legal principle.
Principles cannot, under any circumstances, be applied as
rules when it is toproduce unjust outcomes that debase the
belief in the Constitution and the legal order itself. We must
be aware of the importance of that which PabloLucas Verdú
calls “constitutional feeling”,but first and foremost we must
be aware of the fact that cultivating that feeling within the
democratic rule of law depends on a judicial activity that
shows a level of discursive rationality compatible with the
modern procedural concept of citizenship and the idea of an
open community of constitutional interpreters18.

The message to the Brazilian Judiciary system and to the
Brazilian Supreme Court in particular is that the protection
of the Constitution,of which they are in charge,must be so
as to densify the morality principle of article 37 of the
Constitution of the Federal Republic of Brazil. This densifi-
cation means,in an adjudicative perspective,that the judicial
holding must comply with the requisite of consistency with
current law and the facts of each concrete situation. In other
words, it means legal certainty and correctness – fairness,
justice – of the adjudication. Myclaim is that if we are toface
the severe demands of constitutional hermeneutics as it
should be construed within the paradigm of the democratic
rule of law,judges and government officials ought tobear in
mind that the complexity of the task of interpreting the law
can never be reduced to a mechanical operation. The
unfeeling and hardened adjudicative processes of the past
no longer have their place in our Constitution, nor in the
jurisprudence that history expects us toproduce.

of a proceduralist reading that alters the idealistic require-
ments of the construction of a theory about the idealistic
contents of the pragmatic presuppositions of the legal dis-
course. This new theory operates within the limits of the
separation of powers,i.e.,without the Judiciaryusurping the
Legislative’s responsibilities or subverting the legal bound-
aries of the Executive. Of course, the principle of separa-
tion of powers here gains the content of the distinction
between the domain of the legislative activities or dis-
courses of justification (the discourses whose criterion of
fairness is the universality) and the domain of the enforce-
ment of the law (in 19 which one uses discourses whose
criterion of fairness is the perception of the specificities of
each situation of application,according to the viewpoints of
those involved in it).

Dworkin’s concept of “Judge Hercules” can only be of
consequence when we try to understand the adjudication
process as the specific functional aspect of the establish-
ment, consolidation, development and reproduction of legal
certainty as well as of “constitutional feeling” and the feel-
ing of justice – the only feelings that can adequately assure
the solidity of the legal order under the democratic rule of
law. As MarceloA. C. de Oliveira says:

“the legitimacy of a legal-democratic order requires
decisions that are not only consistent with the previous
treatment of similar cases and current law,but that also
presuppose being rationally founded on the facts under
scrutiny so as to allow people to accept them as rational
decisions”17.

It is relevant that we emphasize once again,with Dworkin,
that the cost – including the functional cost – of that over-
simplifying insensitivity to the situation in which the law must
be enforced is high. Not to take rights seriously, that is, to
oversimplify the context of the application of law soas todis-
regard the rights of the ones involved in the dispute ends up
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èñïîëíèòåëüíîé è ñóäåáíîé âëàñòè,òàê êàê ïåðâûé îðè-
åíòèðîâàí íà óíèâåðñàëèçàöèþ è àáñòðàêöèþ,à âòîðîé -
íà ó÷åò è óâàæåíèå îñîáåííîñòåé ñóùíîñòè êàæäîãî
êîíêðåòíîãî äåëà. Èìåííî ïðàâîïðèìåíèòåëüíûé ïîä-
õîä ïîçâîëÿåò ïîñðåäñòâîì óïëîòíåíèÿ îáùèõ íîðì ñîç-
äàâàòü ñïåöèàëüíûå ïîëîæåíèÿ,ïðèìåíèìûå ê êàæäîìó
êîíêðåòíîìó äåëó è íåîáõîäèìûå äëÿ ðàçðåøåíèÿ âîç-
íèêàþùèõ ïðîòèâîðå÷èé. 

Ñóäåáíûå ðåøåíèÿ äîëæíû ñîîòâåòñòâîâàòü òðåáîâà-
íèÿì äåéñòâóþùåãî çàêîíîäàòåëüñòâà è ôàêòè÷åñêèì
îáñòîÿòåëüñòâàì êàæäîãî êîíêðåòíîãî äåëà. Èíûìè ñëî-
âàìè,ñóäåáíûå ðåøåíèÿ äîëæíû ñîîòâåòñòâîâàòü ïðèí-
öèïàì ïðàâîâîé îïðåäåëåííîñòè è ïðàâîâîé êîððåêò-
íîñòè.

Îïðåäåëåííûå òðåáîâàíèÿ êîíñòèòóöèîííîé ãåðìå-
íåâòèêè, èíòåðïðåòèðóåìûå â ïàðàäèãìå äåìîêðàòè÷åñ-
êîãî âåðõîâåíñòâà ïðàâà,äîëæíû ó÷èòûâàòüñÿ ñóäüÿìè è
äîëæíîñòíûìè ëèöàìè,êîòîðûå íå äîëæíû çàáûâàòü,÷òî
íåëüçÿ ñâîäèòü ñëîæíóþ ïðîáëåìó òîëêîâàíèÿ çàêîíîäà-
òåëüñòâà ê ÷èñòî ìåõàíè÷åñêîé îïåðàöèè.

Ï ð à ã ì à ò è ÷ å ñ ê è å  ò ð å á î â à í è ÿ  ï ð à â î â î ã î
ò î ë ê î â à í è ÿ  â  ï à ð à ä è ã ì å

ä å ì î ê ð à ò è ÷ å ñ ê î ã î  â å ð õ î â å í ñ ò â à  ï ð à â à

Ì .  ä å  Ê î ð â à ë î  Í å ò ò î

ïðîôåññîð îáùåé òåîðèè ïðàâà è
êîíñòèòóöèîííîãî ïðàâà Óíèâåðñèòåòà Áðàçèëèè

Ðåçþìå

Ïðîòèâîïîñòàâëåíèå ôîðìàëüíîé êîíñòèòóöèè, êàê
êîíñòèòóöèè â èäåàëå, è ðåàëüíîé êîíñòèòóöèè, êàê
äåéñòâèòåëüíîé ïîëèòèêî-ïðàâîâîé ïðàêòèêè, ñàìî ïî
ñåáÿ ÿâëÿåòñÿ èäåàëèçàöèåé èëè èäåàëèçèðîâàííîé
êîíñòðóêöèåé,ÿâëÿþùåéñÿ áåñêîíå÷íîé êîíöåïòóàëüíîé
ëîâóøêîé. 

Ðåôîðìèðîâàíèå äåìîêðàòè÷åñêèõ èíñòèòóòîâ òðåáó-
åò íàìíîãî áîëåå êîìïëåêñíûõ ìåð,÷åì ïðîñòîå èçìåíå-
íèå Êîíñòèòóöèè èëè ïðèíÿòèå áîëåå óñîâåðøåíñòâî-
âàííîãî çàêîíîäàòåëüñòâà – â äàííîì îòíîøåíèå ÿâëÿ-
åòñÿ î÷åâèäíûì òî,÷òî íèêàêèå èçìåíåíèÿ èëè ïîïðàâêè
íå ìîãóò ÿâëÿòüñÿ äåéñòâèòåëüíî ýôôåêòèâíûìè,åñëè íå
áóäåò êàêèõ-ëèáî ñóùåñòâåííûõ èçìåíåíèé â ñîöèàëü-
íîé ïðàêòèêå. Â ýòîì ñâåòå, ðîëü ñóäåáíûõ îðãàíîâ â
êîíñòèòóöèîííîé àðõèòåêòîíèêå çàêëþ÷àåòñÿ â ôóíêöèè
ñòàáèëèçàöèè ñîöèàëüíî ïðåâàëèðóþùèõ ïðàâîâûõ îæè-
äàíèé. Ïàðàäèãìà äåìîêðàòè÷åñêîãî âåðõîâåíñòâà ïðà-
âà òðåáóåò îò ñóäåáíûõ îðãàíîâ ïðèíÿòèÿ ðåøåíèé, â
êîíñòðóêòèâíîì âèäå îáúåäèíÿþùèõ ïðèìåíèìûå ïðèí-
öèïû è íîðìû. 

Âîñïðèèì÷èâîñòü ñóäüÿìè äåë,íàõîäÿùèõñÿ â èõ ðàñ-
ñìîòðåíèè, ÿâëÿåòñÿ âîïðîñîì ôóíäàìåíòàëüíîé âàæ-
íîñòè â äåëå ïîèñêà åäèíñòâåííî ïðàâèëüíîãî îòâåòà,
êîòîðûé ìîæåò áûòü ïðèìåíåí ê äàííîìó äåëó. Â ýòîì è
çàêëþ÷àåòñÿ ðàçëè÷èå â ïîäõîäå çàêîíîäàòåëÿ è îðãàíîâ
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stitutional systems seem toexhibit a preference for rule-like
legal doctrines while others seemed more inclined toprefer
the flexibility and context-sensitivityoffered bybalancing and
proportionality (at least offered by the most prevalent forms
of balancing and proportionality in common law countries).
We do so in the context of addressing the various forms of
an argument elaborated in the work of Frederick Schauer.
This argument,which we refer to as ‘the convergence the-
sis’, suggests that flexible context-sensitive forms of pro-
portionality and balancing are likely over time to converge
with more rule-like tests of constitutionality. 

Strong versions of this thesis suggest that proportionali-
ty tests are always a stepping stone in the development of
more rule-based approaches to constitutional law. We will
argue that these versions of the thesis overlook the distinc-
tive advantages of proportionality and balancing tests that
maylead some legal cultures toresist the expression of con-
stitutional standards of review as rules. We therefore find
the strong versions of the thesis implausible. Weaker ver-
sions of the thesis that appear elsewhere in Schauer’s work
links methodological preferences for rules or standards to
substantive preferences in constitutional law and constitu-
tional culture. In particular, Schauer links the American
methodological preference for rules to characteristic atti-
tudes of mistrust towards government that pervade
American constitutional law but are especiallyevident in First
Amendment free speech law. We find this form of the con-
vergence thesis more plausible. In this paper, we extend
Schauer’s analysis by considering the counterpart to his
explanation for the American preference for rule-based
constitutional review: ‘What explains the preference for
standard-based forms of review like proportionality and bal-
ancing found outside the United States?’ 

We begin in Part I with a descriptive and analytical
account of proportionality and balancing tests and briefly
review the debate about rules and standards in constitution-
al law. We explain our assumption that proportionality and
balancing – at least in their most widely utilized forms – are
standards-based approaches to constitutional law. We then

B a l a n c i n g  a n d  P r o p o r t i o n a l i t y :  
A  D i s t i n c t i v e  E t h i c ?  

S .  Evans

Associate Professor and Director,
Centre for Comparative Constitutional Studies,

Melbourne Law School 

A .  S t o n e

Professor,Centre for Comparative Constitutional
Studies,Melbourne Law School 

I n t r o d u c t i o n  
Balancing and proportionality tests are frequently used to

assess the conformity of laws with constitutional norms.
They are especially associated with assessing the conformi-
ty of laws with constitutional rights and the extent of per-
missible limits on rights. These tests are often contrasted
with more specific,determinate rules for assessing constitu-
tionality. The comparison between proportionality and bal-
ancing tests on the one hand and more rule-like tests on the
other raises the longstanding debate about the relative
merits of standard- and rule-based approaches toconstitu-
tional review. At the core of that debate are competing legal
virtues: the virtues associated with balancing and propor-
tionality tests are those associated with flexibility and sensi-
tivity tocontext; the virtues associated with rule-like tests are
those associated with predictability of application and judi-
cial restraint. 

This paper seeks to place the debate in a comparative
context. More specifically,it seeks toexplore whysome con-
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1. Proportionality and Balancing: The Concepts
O f the twotests,‘proportionality’ has come tohave a com-

parativelywell-known meaning and soit is convenient tostart
there. The concept of proportionality appears in the law of
many constitutional systems and there is variation among
these formulations1. Yet as David Law has shown there is a
significant degree of commonality between the various for-
mulations: 

“Allowing for differences in the ways that courts formu-
late their approaches,however,proportionalityconsistent-
ly emerges as an umbrella term that implies both identi-
fication and weighting of the relevant conflicting inter-
ests,and evaluation of the extent towhich the conflict may
be minimized by careful choice of means. For purposes
of conceptual clarity,it maybe better tospeak separately
of balancing and means-end analysis.”2

For the purpose of this paper, we will focus upon the
best-known formulation of the proportionality (at least in the
English speaking world)3. In R v. Oakes, the Canadian
Supreme Court (drawing on the three stage proportionality
tests developed the European Court of Human Rights)
established a three stage methodology for assessing chal-
lenges brought under the Canadian Charter of Rights and
Freedoms4. As is well-known this form of the proportionality
test involves three inquiries: 

(1) whether the challenged law is actuallyserving the end
it purports toserve (the rational connection element); 
(2) the availability of alternative, less drastic means by
which that same end could be achieved (the minimal
impairment or narrow tailoring element); and

turn toreview Professor Schauer’s work on the convergence
between rules and standards in constitutional law. 

In Part II,we take up the version of Professor Schauer’s
work that we consider the most plausible: the argument that
preferences for standards as opposed to rules (and hence
the preference for proportionalityand balancing as opposed
to more rule-like standards of review) will vary as between
constitutional systems and that in some constitutional sys-
tems a preference for standards-based adjudication is like-
ly topersist even in the face of pressures for convergence.
Then, responding to Professor Schauer’s argument that
aspects of American legal and political culture suggest a
preference for rules, we will consider whether there are
corresponding features in non-American constitutional
orders that might militate against movement from standards
torules. Our interest in Part II is in Canada,which we main-
tain demonstrates a clear commitment to standards-based
constitutional adjudication,which is effected through a flex-
ible,context-sensitive form of proportionalityanalysis. In Part
II,we attempt to identify the distinctive ethic that underscore
this preference for proportionality. 

In Part III we turn to consider a jurisdiction that is cur-
rently exhibits no firm commitment as between rules and
standards. An attenuated form of proportionality review
emerged in Australia in the 1980s and 1990s. However
there has subsequentlybeen a marked retreat in most con-
texts towhat are ostensiblymore rule-based modes of con-
stitutional adjudication. Nonetheless, proportionality is still
employed as the standard of review in several contexts. In
Part III,we attempt toexplain this shifting and variable attrac-
tion toproportionality. 

P a r t  I
We will begin by setting out our understanding of what is

meant by ‘balancing’ and ‘proportionality’ in constitutional
law. As we stated at the outset, these are terms used to
describe methods of applying constitutional norms toparticu-
lar fact situations. Theyare especiallyassociated with the task
of applying constitutional rights toparticular fact situations. 
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1 See eg Vicki C Jackson, “Being Proportional About Proportionality” (2004) 21 Constitutional
Commentary 803 at 806-07; Vicki C Jackson, “Ambivalent Resistance and Comparative
Constitutionalism: Opening up the Conversation on ‘Proportionality,’ Rights and Federalism” (1998)
1 University of Pennsylvania Journal of Constitutional Law 583. 

2 David Law, “Generic Constitutional Law” (2005) 89 Minnesota Law Review 652 at 698 (footnotes
omitted). 

3 On the influence of Oakes beyond Canada, see Sujit Choudhry, “So What is the Real Legacy of
Oakes? Two Decades of Proportionality Analysis under the Canadian Charter’s Section 1” (2006) 34
Supreme Court Law Review (2d) 501 at 502, describing the Oakes test as ‘one of the central models
for rights-based constitutional adjudication’. 

4 Specifically, the Oakes test is used to implement section 1 of the Charter which provides that Charter
rights are subject to ‘such reasonable limits prescribed by law as can be demonstrably justified in a
free and democratic society.’
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2. Rules and Standards
The argument we will address in Part II – the ‘conver-

gence thesis’ – depends on a distinction between rule-
based approaches to the implementation of constitutional
norms and flexible, context-sensitive approaches on the
other. It is helpful,therefore,to revisit that distinction briefly. 

In legal literature,‘rules’ are usually compared with ‘stan-
dards’9. Though rules are based upon some kind of back-
ground principle or policy,a rule’s application depends on
the presence of specified triggering facts. Where those
facts are present,a rule will bind a decision maker even if
its application is contrary to the background justification. A
standard,by contrast,seeks the direct the application of the
background justification. Thus standards allow the decision-
maker more discretion and encourage the taking into
account of all relevant interests in a particular case. 

The distinction has been pursued in considerable detail
in American constitutional law,especially the law of freedom
of speech under the First Amendment. The approach that
currently dominates First Amendment law is dominated by a
preference for relatively precise rules tailored to particular
circumstances. Though dauntingly complex, these rules are
usually taken toprovide greater certainty of outcome in par-
ticular cases and toprotect judges against pressure tobow
to political forces. By contrast earlier approaches –
described by their critics as involving ‘ad hoc’ balancing –
allow judges greater freedom torespond tothe exigencies of
any particular case but were also thought to render judges
more likely tobe swayed bypolitical forces and torender the
result in individual cases more uncertain. 

3. Balancing and Proportionality,Rules and Standards
Both balancing and proportionality tests are most usually

associated with standards-based approaches to adjudica-
tion. Although we will proceed on that basis in this paper, it
is worth noting that there is nothing inherent in the idea of
balancing or proportionality that requires such an approach:

(3) whether the end pursued by that law is worth the
restriction or costs imposed (the balancing element)5.
Thus as David Law identifies, the Canadian Oakes

approach is similar to most proportionality approaches in
that it synthesizes means-ends analysis and balancing.
Proportionality is in part a form of means-end analysis,cen-
tered on the first twoelements of the test. That is,the con-
stitutionalityof a law is dependent upon its relationship tothe
end that it pursues. 

However,the third element is of a different character. It is
often accuratelydescribed as a ‘balancing element’. Indeed,
the significance of the element of balancing in the propor-
tionality test sometimes leads tothe equation of proportional-
ity with balancing. At its core, the idea of a ‘balancing’ test
captures the idea that constitutional questions are resolved
by comparing the importance of competing interests. It is
important to see,however, that the idea of balancing (in the
proportionalitycontext,and as a free-standing approach) is a
metaphor6. In determining which interest in a given case has
more ‘weight’, it is not seriously suggested that competing
interests of the kind at stake in constitutional cases – saythe
interest in freedom of expression as against,say,the interest
in public order7 – can be reduced to a common metric and
compared. Rather,the balancing metaphor captures the idea
that a normative judgment is made about the comparative
importance of these twointerests or values8. 
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9 Kathleen M Sullivan, “Foreword: The Justices of Rules and Standards” (1992) 106 Harvard Law
Review 22, Pierre Schlag, “Rules and Standards” (1985) 33 University of California, Los Angeles
Law Review 379.

5 For a recent restatement, see Canada (Attorney General) v. Hislop, 2007 SCC 10 (1 March 2007)
[44], prefacing these three elements by the equally important enquiry into the weight and legitimacy
of the interest served by the legislation: 

“(1) Is the objective of the legislation pressing and substantial? 
(2) Is there a rational connection between the government’s legislation and its objective? 
(3) Does the government’s legislation minimally impair the Charter right or freedom at stake? 
(4) Is the deleterious effect of the Charter breach outweighed by the salutary effect of the legisla-

tion?” 
6 T Alexander Aleinikoff, ‘Constitutional Law in the Age of Balancing’ (1987) 96 Yale Law Journal

94, 945. 
7 The interests opposed in ‘fighting words’ cases. 
8 T Alexander Aleinikoff, ‘Constitutional Law in the Age of Balancing’ (1987) 96 Yale Law Journal 94,

945. Aleinikoff distinguishes balancing from “methods of adjudication that look at a variety of fac-
tors in reaching a decision”, including “some of the familiar multi-pronged tests and ‘totality of the
circumstances’ approaches”. Those approaches reflect analogical reasoning; in balancing, “[t]he
focus is directly on the interests or factors themselves”. 
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made without ‘actual malice’ – reflects a judgment about
the relative weighting of freedom of speech as against the
protection of reputation. But, unlike the ‘ad hoc’ tests that
ask a judge toreach a conclusion about the balance of val-
ues in the particular circumstances of the individual case,
this form of test contains within it a largely predetermined
balance as between competing values. That is, it prescribes
in relatively precise terms the circumstances in which free-
dom of speech outweighs the interest in protection of
defamation and in doing soreduces (but does not eliminate)
the discretion available to the judge in particular cases. 

(b) Means-Ends Analysis,Rules and Standards
Balancing tests thus exist along a spectrum with some

forms allowing the judge toundertake the balancing exercise
at the point of application while at the other end of the
spectrum balancing is undertaken as part of rule formation.
Constitutional doctrines of the latter kind take a more rule-
like form and reduce or eliminate the discretion of the judge
to ‘balance’ in the individual case12.

Means-ends analysis, the other element of the propor-
tionality test,at least in principle,could vary in a similar way.
For instance,means-ends tests varyas tothe level of scruti-
ny applied to the means employed. For instance,though not
often conceived of as a ‘proportionality’ test, the ‘strict
scrutiny’ analysis found in American constitutional law pro-
vides an instance of high level of scrutiny applied tomeans.
As the language of ‘narrow tailoring’ suggests, these tests
require a very close fit between the means employed and
the end pursued. Indeed,the strict scrutinytests in American
constitutional law are so difficult to satisfy that they have
famously been described as ‘strict in theory and fatal in
fact’13. By contrast,an especially deferential form of means-
ends analysis is evident in Australian constitutional law. The

both balancing and proportionality can be deployed in more
or less standard- (or rule-)like ways. 

(a) Balancing along a Spectrum from Standards to Rules
This is most obvious with respect tobalancing. Balancing

tests can be used in ad hoc standards-based adjudication
to determine individual cases with maximum attention to
facts and context. Alternatively,theycan be used (particular-
lybycourts of last resort) todevelop rules that will be applied
later in determinate fashion by lower courts. 

At the former end of the spectrum, there are tests that
place little constraint on the manner in which a judge per-
forms the balancing required. These tests mayeven take the
form of simply directing a court toengage in a balancing of
competing interests, as does the third element of the pro-
portionality test. Tests in this form,‘ad hoc’ balancing tests,
direct a judge toundertake the balancing task in each case. 

The law of freedom of speech under the First Amendment
provides a ready illustration. The ‘clear and present danger’
rule which dominated First Amendment law for much of the
20th Century,required judges toconsider whether the ‘words’
regulated bya challenged law “create[d] a clear and present
danger that they will bring about the substantive evils that
Congress has a right toprevent.”10At least in one formulation
of this test allowed the Court toassess whether the gravityof
the harm at which a law was aimed outweighed the counter-
vailing interest in freedom of expression,and thus tobalance
competing interests with relatively little constraint as tohow to
weigh the competing factors11. 

At the other end of the spectrum, there are balancing
tests that take a highly defined form. As Melville Nimmer
famouslydemonstrated,it is possible that balancing might be
effected through a constitutional rule reflecting a judgment
as to the relative weighting if interests in a particular case.
For example,he argues that the rule in New York Times v.
Sullivan – providing a privilege in respect of false,defama-
tory statements about public officials provided that they are
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12 Note that specificity and vagueness does not exhaust the differences between rules and standards:
Frederick Schauer, Playing by the Rules (1991 reprinted 1998) 104 n 35. 

13 Gerald Gunther, “The Supreme Court, 1971 Term – Foreword: In Search of Evolving Doctrine on a
Changing Court: A Model for a Newer Equal Protection”, 86 Harvard Law Review 1 (1972). Contrast
Adam Winkler, “Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict Scrutiny in the
Federal Courts” (2006) 59 Vanderbilt Law Review 793. 

10 Schenck v. United States, 249 U.S. 47, 51 (1919). 
11 Dennis v United States, 341 U.S. 494 (1951).
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but ‘rationallyconnected tothe objective’. In a manner char-
acteristic of standards rather than rules,the test thus makes
much of it underlying rationale explicit – the pursuit of fair-
ness and rationality, the avoidance of arbitrariness – and in
doing so uses rather general language that consequently
provides considerable flexibility for the judge at the point of
application. In addition,the third ‘balancing’ step of the test
requirement is that ‘there must be a proportionalitybetween
the effects of the measures which are responsible for limit-
ing the Charter right or freedom’16 seems to take the form
of an ‘ad hoc’ balancing test,allowing the judge tobalance
the competing interests in the circumstances of each case,
rather than seeking todefine the outcome of the balancing
process in particular cases. 

Further, in so far as Oakes uses rather strict language
suggestive of a definitional or rule-like approach,that strict-
ness has been modified over time. In particular,though the
second element of Oakes (a requirement that the means
employed should ‘impair “as little as possible”” the right or
freedom in question’)17 appears at first sight to be quite a
stringent test, reminiscent of the ‘narrow tailoring’ require-
ment of the American strict scrutiny test, it has been modi-
fied toallow the consideration of the reasonableness of pro-
posed alternatives18.

Perhaps the more important indicator of the standard-
like approach to proportionality is found in the Supreme
Court’s reiteration of the importance of context tosection 1
of the Charter (and hence to the proportionality test which
forms such a large part of its application). In a frequently
cited passage in Thomson Newspapers Co. v. Canada
(A.G.) the court said19:

“The analysis under s. 1 of the Charter must be under-
taken with close attention tocontext. This is inevitable as

means-ends analysis adopted by the Australian High Court
in much of its constitutional history has been distinctly def-
erential, essentially requiring that the state be able to show
that the challenged law is a means towards a nominated
end and engaging in very little scrutiny of the means
employed14. 

4. Proportionality and Balancing as Standards-based
Approaches to Constitutional Interpretation 

In principle, therefore,both balancing and proportionality
could be used as either standards-based or rule-based
approaches toconstitutional adjudication. In this paper,how-
ever, we will be considering them as standards-based
approaches toconstitutional adjudication. In doing so,we will
be responding to the predominant concept of proportionali-
ty in comparative constitutional law and tothe balancing test
included within that concept of proportionality. In other
words,we are interested in those uses of the proportionali-
ty principle that allow courts considerable freedom to
responds tothe facts of particular cases. Courts using these
forms of the proportionality test have resisted the creation
of doctrinal sub-categories that might pre-determine the
result in particular cases15. Rather, there is a strong com-
mitment toreturn tofoundational principles and consider the
proportionalityof challenged laws in all the circumstances of
the particular case. 

As a starting point,we argue that the proportionality test
implemented by R v. Oakes takes this form. The context-
sensitive nature of the proportionality test is not entirely evi-
dent from the language used in R v. Oakes itself. The rela-
tive lack of specificity in the language in which proportional-
ity tests are expressed is one such indicator. The canonical
statement in Canadian constitutional law, found in R. v.
Oakes,includes some such language. The first step – known
as the rational connection element – requires that the mea-
sures adopted in pursuit of any particular objection ‘must
not be arbitrary,unfair or based on irrational considerations’
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14 Leslie Zines, The High Court and the Constitution (4th ed, 1997) 47. 
15 Jackson, “Being Proportional About Proportionality”, above n 3, at 804. 

16 Choudhry, above n 5, at 506: ‘the test in Oakes was famed in abstract terms which did not invite court
to differentiate its application in future appeals that might differ radically from Oakes itself.’

17 The terms in which this element of the test is framed was made even more open ended in R v. Edwards
in which the Court loosened the requirement asking ‘whether there is some reasonable alternative
scheme’ rather than insisting that a law impair a rights only ‘as little as possible.’

18 On the development of Oakes generally, see Choudhry, above n 5. 
19 [1998] 1 S.C.R. 877 at para 87 (emphasis added). For similar statements see R. v. Sharpe, [2001] 1

S.C.R. 45, McLachlin C.J. paras 32, 155. 
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balancing necessarily take a context-sensitive,standard-like
form. Second, that the highly influential form of that test
developed in Canada does in fact take that form. Third,that
balancing,as an element of that test, is alsoa flexible stan-
dards-based form. 

In the light of these propositions,we wish toconsider fur-
ther the relationship between legal standards and legal
rules. In particular we want toconsider a thesis put forward
by the American legal scholar Frederick Schauer, whose
work on the nature of rules has been especially important in
legal literature,which we will call the ‘convergence thesis’. 

Schauer has presented three somewhat different ver-
sions of a convergence thesis. 

(a) Convergence within a Legal System 
The first version appeared in an article published in the

New Zealand Law Journal in 200325. Schauer proposes that
although there is a difference between rules and standards,
“the adaptive behaviour of rule-interpreters and rule-
enforcers will push rules towards standards,and push stan-
dards towards rules”26. More fully,he suggests: 

“When authorised to act in accordance with rules, rule-
subjects will tend to convert rules into standards by
employing a batteryof rule-avoiding devices that serve to
soften the hard edges of rules. Moreover, the ability to
employ (or not to employ) those rule-avoiding devices
gives rule-subjects precisely the discretion that it was the
intention of the rule-maker to retain. 
Conversely,the adaptive behaviour of rule-subjects when
given a standard goes in the opposite direction. These
rule-subjects, when given few rules in the rules—stan-
dards sense,will make them themselves,and apply them
totheir own allegedlydiscretionarybehaviour,thus limiting
significantly the case-sensitive discretion that it was the
intention of the rule-maker togrant.”27

The “convergence hypothesis ” is that “this gravitation

the test devised in R. v. Oakes [1986] 1 S.C.R. 103,
requires a court to establish the objective of the
impugned provision,which can only be accomplished by
canvassing the nature of the social problem it address-
es. Similarly,the proportionality of the means used to ful-
fil the pressing and substantial objective can onlybe eval-
uated through a close attention todetail and factual set-
ting. In essence,context is the indispensable handmaid-
en to the proper characterization of the objective of the
impugned provision,todetermining whether that objective
is justified,and toweighing whether the means used are
sufficientlycloselyrelated tothe valid objective soas tojus-
tify an infringement of a Charter right.” 
Indeed, the emphasis placed upon context in recent

cases such as Thompson can be taken as a reassertion of
the importance of context20. As Sujit Choudhry has recently
related, for a period in the 1980s and 1990s the Supreme
Court of Canada began to ‘rulify’ the Oakes test by devel-
oping categories to which more specific forms of the test
applied. For instance,differentiated forms of the test were
developed according tothe Court’s assessment of the rela-
tive institutional strengths of the courts and the Parliament
in particular policyareas21. Thus the Court indicated it would
scrutinize the availabilityof alternative means more closely in
relation to criminal justice given the competence of the
Court in this areas22 whereas with respect tolabor relations23

and commercial regulation where the Court showed more
deference24. But this tentative move towards rules was rela-
tivelyshort lived and context is once again the watchword of
section 1 proportionality review. 

5. Convergence? 
We hope so far to have established the following propo-

sitions about proportionality and balancing as methods of
testing constitutionality: First,that neither proportionality nor

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(36)`07

84

20 See recently R. v. Bryan, 2007 SCC 12 [11]; [68]. 
21 Choudhry, above n 5, 512-13. 
22 Irwin Toy [1989] 1 S.C.R. 927 at 994. 
23 R v. Edwards Books and Art Ltd [1986] 2 S.C.R. 713. 
24 McKinney v. University of Guelph, [1990] 3 S.C.R. 229 and Advance Cutting & Coring Ltd., [2001]

3 S.C.R. 209. 

25 Frederick Schauer, “The Convergence of Rules and Standards” [2003] New Zealand Law Review
303. 

26 Ibid 305. 
27 Ibid 312. 
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Constitution and developed “detailed tests and constitution-
al rules,as for example the categorisation of discrete levels
of scrutiny for equal protection analysis and the highly
detailed three- and four-part tests that structure and con-
strain free speech and freedom of religion adjudication”35.

(b) Convergence across Constitutional Systems: Free
Speech Exceptionalism 

The second version of the convergence hypothesis
appears in a chapter that focuses specificallyon such a con-
stitutional issue, namely freedom of speech under the First
Amendment36. Schauer’s principal concern is the substantive
exceptionalism of the First Amendment’s speech jurispru-
dence, the observation that the outcomes of free speech
controversies is very different in United States from corre-
sponding outcomes in other liberal democracies. Schauer
accepts the possibility of methodological differences: 

“It is often said that American free speech adjudication is
methodologically distinctive in employing a formal and
sharplydemarcated two-step process,the first step being
a category-based decision about whether some act is or
is not encompassed by the First Amendment. Then,if the
act is one that is within the First Amendment’s purview,
the question turns towhich of numerous First Amendment
rules should be applied. By contrast, it is said, in other
constitutional democracies virtually all acts of expression
are understood as being encompassed by the scope of
the right, and the serious enquiry is devoted to the less
formal and more open-ended question of whether a
restriction is reasonable,necessary in a democratic soci-
ety,or,most commonly,proportional in light of the impor-
tance of the restriction and the extent of the free expres-
sion interest that is restricted.”37

towards the same degree of ruleness (or standardness, if
you will), regardless of the starting point,will occur,and that
convergence will produce a world in which the choice
between rules and standards makes far less difference than
is generally believed tobe the case.”28

His argument for this first version of the hypothesis has
three strands. First, to demonstrate its plausibility,he identi-
fies a set of techniques,commonlyemployed in common law
adjudication,toavoid rules29 and practical and psychological
reasons that decision-makers might wish toconcretize stan-
dards30 and mechanisms bywhich this might occur31.

Second, he observes that there “are identifiabl[e] differ-
ences among legal cultures in views about the desirability
and rigidity of rules”32. Given those differences,“it would not
be surprising to discover that within a legal culture there
were prevailing views, independent of the goals and sub-
stance of particular rules or regulatoryschemes,about where
on the rules-standards continuum it would be good towind
up”33. “It would be plausible to imagine that rule-enforcers,
rule-interpreters, and rule-appliers, when confronted with a
rule,would try tomake it conform to their background views
about flexibility,and when confronted with a standard would
try to make it conform to their background views about the
appropriate degree of rigidity,specificity,and inflexibility”34.

Third,he examines several US regulatorycontexts in which
convergence appears to have taken place. In particular, he
observes that the United States courts have taken the “broad
and open-ended language of standards” in the national
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28 Ibid 319. 
29 Rules can be avoided by creating exceptions at the point of application (often to accommodate situ-

ations that are not anticipated by the rule); treating rules as subject to an implicit requirement of rea-
sonableness and as subject to override “in exigent circumstances”; and allowing “departure from the
specificity of a rule in order to rely on its less specific purpose”. Ibid 312-315. 

30 “As a consequence of the numerous reasons of time, energy, efficiency, comparative advantage, and
psychological makeup that would lead nominally unconstrained decision-makers to constrain them-
selves more than others would wish to constrain them, it is thus possible that rule-enforcers, rule-
interpreters, and rule-appliers, even if they in theory enjoy the considerable discretion granted to
them, will supplement the standards with more specific “guidelines” or “rules of thumb” that in prac-
tice have all of the characteristics of rules.” Ibid 316. 

31 Including the adoption of such guidelines; incorporating other rules; and when decisions under stan-
dards are taken as having precedential status. Ibid 317-318. 

33 Ibid 319.
33 Ibid 320. 
34 Ibid 321.

35 Ibid 326-327 (footnote omitted). Elsewhere he notes another constitutional example: “[W]hen Justice
Hugo Black maintained that the quite non-specific Due Process Clause of the Fourteenth Amendment
incorporated by reference all and only the (relatively) more specific guarantees of the Bill of Rights,
he was indulging his own preference for specificity by finding in the Bill of Rights something more
specific that ameliorated his discomfort with the less specific standard in the Due Process Clause he
had been asked to interpret.” Ibid 318 (footnote omitted). 

36 Frederick Schauer, “The Exceptional First Amendment” in Michael Ignatieff (ed), American
Exceptionalism and Human Rights (2005) 29. 

37 Ibid 53-54. 
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views about the locus of decision-making authority”43. First,
he reprises the argument of the previous version of the con-
vergence thesis – the short history of non-American free
speech jurisprudence is a possible explanation for their rel-
ative rulelessness and as their history grows, they will likely
become more rulified44. Next,he links American substantive
exceptionalism with its methodological exceptionalism. He
argues that American free speech jurisprudence is under-
pinned by “a culture of extreme distrust” – “distrust of dis-
cretion and significantly about a fear of the official ability to
assess accurately the dangers that might come from speak-
ing,writing and printing”45. “In such a culture,strong protec-
tion of free speech goes hand in hand with distrust of struc-
tures that allow, encourage or even require a weighing of
interests”46. “[B]alancing categorically and not in individual
cases is far less likely to result in an erosion of free speech
principles”47. Finally,he considers institutional factors. Case-
specific balancing (particularly balancing that engages with
the empirical and policy issues that motivate and justifygov-
ernmental action) excites more concern in America about
the legitimacy of judicial review than rule-based constitu-
tional adjudication48. It is alsoincompatible with the guidance
function that the Supreme Court must perform, a function
that is particularly salient given the minuscule fraction of the
cases presented to it that it can give substantive attention49.
In a separate section,he considers the structure of rights. 

The distinctive feature of the third version is that Schauer
suggests reasons to expect that American free speech
jurisprudence is not likely tomove significantly away from its
current rule structure. That structure is embedded in, and
supported by,cultural and institutional features. 

This version exists in some tension with the other forms
of the convergence thesis,most especially the second ver-
sion. For while the second suggests that convergence

He accepts that such methodological differences might
reflect genuine differences in judicial style and genuine dif-
ferences in understandings about how rights operate,about
the role of the judiciary and about freedom of expression38.
But he is sceptical that the methodological exceptionalism
has actually been demonstrated toexist. In short,the experi-
ence of free speech adjudication outside the United States
is simply too short, and the cases too few, to allow this con-
clusion given the likelihood of convergence, particularly the
likelihood that constitutional courts outside the United
States will need toadopt sorting and sifting rules todeal with
increasing numbers of free speech cases. 

Citing the earlier New Zealand Law Journal piece, he
writes, “time and again, regardless of the subject, we have
seen some convergence of rule-based and non-rule-based
approaches to legal questions”39. He clearly expects, given
time, that constitutional courts outside the United States will
“develop the encrustations of doctrines,rules,caveats,qualifi-
cations,maxims,principles,exceptions,and presumptions that
anymature set of legal or constitutional rights will over time
develop”40. For now,it is toosoon toconclude that the method-
ological differences reflect anything more than the immaturi-
tyof the non-United States free speech jurisprudences41.

(c) The Divergence Thesis? Linking Substantive and
Methodological Preferences

The third version of the convergence hypothesis appears
in a chapter that starts with American alleged methodolog-
ical exceptionalism but the major concern of which is to
explain the origins of the American approach in “deeper
choices in the American constitutional culture”42. He argues
that the “different architectures emerge from different sub-
stantive commitments, different experiences, and different
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38 Ibid 54. 
39 Ibid 55. 
40 Ibid 56.
41 Ibid. 
42 Frederick Schauer, “Freedom of expression adjudication in Europe and the United States: a case study

in comparative constitutional architecture” in Georg Nolte (ed), European and US Constitutionalism
(2005) 49, 51. 

43 Ibid 57. 
44 Ibid 57-61.
45 Ibid 63-64. 
46 Ibid 64.
47 Ibid. 
48 Ibid 65. 
49 Ibid 66. 
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However, we also make the claim that proportionality
based adjudication is used as a means of resisting the
development of rules. That is,courts will sometimes use pro-
portionality tests precisely because they regard the develop-
ment of rules as undesirable or inappropriate in some way.
That,we maintain,is the dynamic evident in the development
of proportionality in Canada. 

2. Proportionality and the Resistance of Rulification: The
Case of Canada 

The most obvious expression of the Canadian Supreme
Court’s resistance torulification of proportionality in found in
the passages quoted above from Thomson Newspapers in
which the Court stresses that ‘context is the indispensable
handmaiden’ tothe proper application of the proportionality
test. That passage has been repeatedly cited, quoted and
applied bymembers of the court52.

The Committee for the Commonwealth of Canada case
provides an earlier instance of the Canadian commitment to
case-by-case adjudication53. In this case members of the
Court rejected a categorical public forum doctrine in favour
of several rather different approaches tocase-by-case eval-
uation. The rejection of categorical approaches is clearest
in the judgment of L’Heureux-Dubé J. She argued that resort
to section 1 was required in each case and that section 1
“enables us to construct a contextual rather than a cate-
gorical approach”; she explicitly rejected “over rigid classi-
fication” of types of public propertytowhich access was per-
mitted54 Lamer CJ (with whom Sopinka J agreed) held
whether a speaker could exercise their freedom of expres-
sion on government property depended on whether the
expression was compatible with the governmental function
of the property,something tobe determined on a case-by-
case basis not on the basis that some properties were cat-

across constitutional systems is likely,the third draws a link
between a preference for rules or standards and aspects
of legal and political culture which are likely to vary as
between national constitutional systems. 

In Part II,we will exhibit a preference for the third form
of the argument. Our view is that in some constitutional sys-
tems – we will examine Canada’s – a preference for stan-
dards-based adjudication is likely topersist even in the face
of pressures for convergence. Further,taking up a point left
open bySchauer’s argument that aspects of American legal
and political culture suggest a preference for rules,we will
consider whether there are corresponding features in non-
American constitutional orders that might militate against
movement from standards torules. 

Finally in Part III, we turn to consider proportionality and
balancing in Australian constitutional law,which we suggest
is yet tomake a firm choice between these twoapproaches.
We related this indecision tofeatures of Australian legal and
political culture and conclude by suggesting an additional
dynamic in the relationship between rules and standards. 

P a r t  I I  
1. Proportionality: transition or resistance to rules? 
Professor Schauer’s work suggests that proportionality

could be seen as a transitional technique that is adopted by
a constitutional court for one of a number of reasons: min-
imalism (fact-specific adjudication,deciding nomore than is
needed to decide the case); a reluctance to theorise; and
epistemic modesty (based on an inability toforesee the con-
sequences of enunciating a rule)50.

We accept that this is one possible role that proportional-
ity rules play in constitutional law. Indeed, the history of the
Oakes test demonstrates exactly that possibility as the
Supreme Court of Canada for a time appeared tofavour the
development of categories of cases to which more rule-like
versions of proportionality applied51.
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50 See also, Adrienne Stone, “The Limits of Constitutional Text and Structure” (1999) 23 Melbourne
University Law Review 668. 

51 See above text at n 21 and following. 

52 R. v. Bryan 2007 SCC 12 (15 March 2007); Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68,
[2002] 3 S.C.R. 519; Dunmore v. Ontario (Attorney General), 2001 SCC 94, [2001] 3 S.C.R. 1016;
Delisle v. Canada (Deputy Attorney General), [1999] 2 S.C.R. 989; Trinity Western University v.
British Columbia College of Teachers, 2001 SCC 31, [2001] 1 S.C.R. 772; R. v. Sharpe, 2001 SCC
2, [2001] 1 S.C.R. 45; M. v. H., [1999] 2 S.C.R. 3; Little Sisters Book and Art Emporium v. Canada
(Minister of Justice), 2000 SCC 69, [2000] 2 S.C.R. 1120. 

53 Committee for the Commonwealth of Canada v. Canada [1991] 1 S.C.R. 139. 
54 See [1991] 1 S.C.R. 139 at 188-9, 192. 
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First Amendment had difficulty dealing with the threatened
publication of an article containing comprehensive,accurate
and detailed analysis of the overall construction and opera-
tion of a thermonuclear weapon58. The existing rule govern-
ing the regulation of advocacy of illegal conduct, the
Brandenberg v Ohio59 rule, appeared not to anticipate cir-
cumstances in which a publication might contain no incite-
ment nor pose an imminent,or perhaps even probable,risk
of lawless action, but might nonetheless pose such a risk
that denial of First Amendment protection and the preven-
tion of publication seems desirable60.

A judge using a more flexible form of analysis would
have little trouble responding to such facts. She would be
able toconclude that the state interest in suppression in this
case was sogreat that it outweighed the interest in freedom
of speech. Earlier decisions protecting freedom of speech
in the face of advocacy of illegal action would be distin-
guished on the basis that in those cases the interest in sup-
pression was not nearly soweighty. So, the flexibility of pro-
portionalityallows courts torespond tothe special aspects of
each case as they arise61 and avoids the anomalies that
might arise through attempts tofit unforeseen cases intothe
existing rule62.

These benefits of doctrinal flexibility are well understood
as is the opposing ethic that underscores rules namely, a
preference the benefits of predictabilityof result and judicial
restraint. The more fundamental question is why does the
proportionality approach dominate in Canada? 

4. Factors that affect rulification / proportionality –
Proportionality and text 

egorically public or others were categorically private55.
McLachlin J rejected the approaches of both L’Heureux-
Dubé J and Lamer CJ. In her view, where government
attempts to restrict expression based on its use of particu-
lar property, the court must ask whether the proposed
expression would advance the values underlying the right
protected by s 2(b). That insistence on considering the
underlying justification of freedom of expression and her
separate insistence on not foreclosing the section 1 enquiry
by an overly narrow approach at the section 2(b) stage pre-
fer fact-specific and justification-sensitive decision-making,
rather than rule-based decision-making56. 

The prevailing Canadian attitude seems,then,tobe one of
resistance to rulification. Our interest is in identifying the
causes and justifications for this approach. In other words,
we are interested in the ethic that underlies the Canadian
preference for a flexible, context sensitive tests and why is
this ethic appealing toCanadian judges? 

3. The Ethic that Underscores the Resistance to
Rulificiation

Our first task,then,is toidentifythe ethic that might under-
score this preference for a flexibile un-rulified form of pro-
portionality. The principal argument in favour of such an
approach is that the flexibility it affords allows a judge can
easily respond to the particular circumstances of the case.
Under a more defined rule, the constitutionality of a chal-
lenged law depends on whether the triggering facts speci-
fied in the rule are met. This constraint can create problems
when a court is presented with unforeseen facts, such as
new technological and social developments. 

To revisit an example, used elsewhere57, Professor
Schauer has shown,for example,that the existing law of the

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(36)`07

92

58 United States v The Progressive Inc, 467 F Supp 990 (WD Wis 1979). Attempts to suppress the arti-
cle were ultimately abandoned when the information emerged from other sources: Frederick Schauer,
“Categories and the First Amendment: A Play in Three Acts” (1981) 34 Vanderbilt Law Review 265,
296-8. 

59 395 US 444, 447 (1969) (“[T]he constitutional guarantees of free speech and free press do not per-
mit a State to forbid or proscribe advocacy of the use of force or of law violation except where such
advocacy is directed to inciting or producing imminent lawless action and is likely to incite or pro-
duce such action.”) 

60 Schauer, “Categories and the First Amendment”, above n 60. 
61 See Antonin Scalia, “The Rule of Law as a Law of Rules” (1989) 56 The University of Chicago Law

Review 1175, 1177. 
62 Schauer, “Categories and the First Amendment” above n 60, 296-8. 

55 [1991] 1 S.C.R. 139 at 152-3, 156-8. 
56 However the judgment also has elements that evince a preference for the clarity and certainty of rules.

She states that the section 2(b) enquiry, in identifying whether expression in a particular forum is pro-
tected by section 2(b), is ‘definitional’ rather than ‘balancing’: [1991] 1 S.C.R. 139 at 237. And she
contemplates that over time it will produce ‘an increasingly certain and complete body of law which
reflects the experience and emerging judgment of society and the courts on the difficult question of
when freedom of expression is violated’: [1991] 1 S.C.R. 139 at 241. 

57 Stone, above n 52. 

VII Âñåìèðíûé êîíãðåññ êîíñòèòóöèîííîãî ïðàâà



95

5. Proportionality and Legal Culture
Second,we suggest that certain aspects of legal culture

are likely tomake a considerable difference as to the appeal
of proportionality. 

(a) Proportionality and openness to outside influence –
comparativism and resistance 

The textual indicators we have sofar reviewed would help
explain a preference for any flexible,context sensitive form
of constitutional analysis. It would, for example, be equally
consistent with these commitments for the Canadian courts
to have adopted a straightforward ‘ad hoc’ balancing test
without also incorporating the means/ends element of pro-
portionality itself. 

The preference for proportionality as distinct from other
doctrinallyflexible tests is explicable,however,byreference to
another aspect of Canadian legal culture that serves todis-
tinguish it most especially from the United States.
Proportionality tests have made way into common law sys-
tems via European law,perhaps most prominently the law of
the European Convention on Human Rights. The compara-
tive openness of the Canadian Supreme Court to influence
of foreign law explains why it is proportionality rather than
some other form of doctrinal flexibility that has prevailed in
the Canadian Courts. Further the spread of proportionality
beyond Canada is also largely due to the influence of the
practice of comparative constitutional law by scholars and,
most significantly,courts. It stands to reason then that it will
be a more likely to be seen in legal cultures that are more
open tooutside influences. 

(b) Proportionality and Dialogue
A further point of difference between Canada and more

rulified systems, like the United States,may lie in the struc-
ture of judicial review. A constitutional order like Canada’s
committed to inter-institutional dialogue may well be more
receptive than others to proportionality-based review as
opposed tomore rulified forms of constitutional doctrine. 

In perhaps the most famous contemporary Canadian law

It might be tempting toargue that the greater acceptance
of proportionality review in Canada is required by the consti-
tutional text. Section 1 of the Charter provides “The
Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject only to such rea-
sonable limits prescribed by law as can be demonstrably jus-
tified in a free and democratic society.” Section 1 thus calls
for a judgment, it might be said,as to whether any law is a
proportionate restriction of the protected rights. The US Bill
of Rights,by contrast,contains nosuch explicit external limi-
tation of protected rights63.

In such a strong form, the argument is obviously unper-
suasive. It would be perfectly possible both toadopt a cate-
gorical approach tothe scope of protected rights under the
Canadian Charter and to create rules for the application of
section 1,as the Canadian Supreme Court’s flirtation with a
categorized,more rulified version of the Oakes test demon-
strates. Nonetheless,the influence of the text cannot be dis-
missed64. The relative generality and vagueness of the lan-
guage of section 1 is certainlyconducive toan approach that
is fact specific rather than rule bound. 

However,our argument is that those systems that exhib-
it a preference for context-sensitive forms of review are
likely to do so as a response in Canada to the combination
of text and larger social or political commitments; rulifica-
tion as a response in the US toa combination of text and
larger social and political commitments. 
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63 Nor does it have the invitation to positive lawmaking for the protection of rights (see ss 6(4), 15(2),
16(3), 16.1(2), but cf section 5 of the XIVth amendment) or the explicit recognition of a multicultur-
al society (see additionally s 27). 

64 See eg Committee for the Commonwealth of Canada v. Canada [1991] 1 S.C.R. 139 at 152 (“I feel it
is essential to note the fundamental differences between the American Constitution and the Charter.
The American Bill of Rights contains no clause similar to s. 1 of our Charter, which provides for the
consideration of justifications which may be given by the government to limit a citizen’s constitu-
tional rights. To this extent, the characterization of a place as a “public forum” in the United States
does not end the matter, since it will then be necessary, under our Constitution, to determine whether
the governmental interests are sufficiently compelling to justify an infringement of freedom of
expression that would otherwise be unconstitutional.”), and 178-179 (“However, the different struc-
tures of our two constitutional documents require that the balancing tests be undertaken at different
stages of the analysis. In the United States any limitations on the First Amendment, to the extent that
any limitations exist, must be internal to the provision itself. The U.S. Constitution does not contain
a s. 1. … Hence we should be particularly vigilant to formulate a “made in Canada” standard, that is
sensitive to the legal, sociological, and political characteristics which inspired the Canadian Charter
of Rights and Freedoms and its subsequent development.”) 
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The dialogue metaphor introduced by Hogg and Bushell
has been subjected to withering critique, on empirical and
normative grounds68,and equallyspirited defence69. But there
is nodoubt that it is now a central element of the Supreme
Court’s conception of Canadian constitutionalism. 

This commitment to dialogue may lead a court to favour
proportionalityanalysis. The central aim of a dialogue model
is to enable the legislature to respond to a judicial determi-
nation. Proportionalityanalysis contributes tothe capacity for
dialogue in the following ways. First,where a law fails a pro-
portionality test on the means-ends element of the propor-
tionality analysis, it is open to the parliament to respond with
a law that more effectively pursues its objective or does so
in a manner is more narrowlytailored towards that objective.
Similarly,if a law fails the

The proportionality test will,of course,be most effective in
encouraging dialogue when it is applied topreclude as little
as possible,at least in the first instance. For that reason,a
commitment todialogue encourages the use of the propor-
tionality test in a manner that is fact specific, resolving the
case on matters particular to the legislation challenged and
making as few determinations as possible on the nature of
possible alternative formulations. 

6. Proportionality and political culture 
The Canadian preference for dialogue is closely related

toan aspect of its political culture which we suggest is sig-
nificant in explaining the dominance of proportionality in
Canada. We suggest that proportionality is a doctrine that
has better fit in the context of a social democratic (rather
than laissez faire liberal) state70. As we have seen, the very

review article,Peter Hogg and Allison Bushell,argue that s 1
and the associated proportionality-based approach torights
review is one of four features of the Charter that allow for
dialogue between parliament and court65. Their concept of
dialogue appears in the following passage: 

“Where a judicial decision is open to legislative reversal,
modification,or avoidance,then it is meaningful to regard
the relationship between the Court and the competent
legislative body as a dialogue. In that case, the judicial
decision causes a public debate in which Charter values
play a more prominent role than they would if there had
been nojudicial decision. The legislative bodyis in a posi-
tion todevise a response that is properlyrespectful of the
Charter values that have been identified by the Court,but
which accomplishes the social or economic objectives
that the judicial decision has impeded.”66

They argue: 
“When a law that impairs a Charter right fails tosatisfy the
least restrictive means standard of section 1 justification
[the most common cause of invalidity,theyassert],the law
is, of course, struck down. But the reviewing court will
explain why the section 1 standard was not met,which will
involve explaining the less restrictive alternative law that
would have satisfied the section 1 standard. That alterna-
tive law is available tothe enacting bodyand will generally
be upheld. Even if the court has a weak grasp of the
practicalities of the particular field of regulation,sothat the
court’s alternative is not really workable, it will usually be
possible for the policymakers to devise a less restrictive
alternative that is practicable. With appropriate recitals in
the legislation, and with appropriate evidence available if
necessary tosupport the legislative choice,one can usual-
ly be confident that a carefully drafted “second attempt”
will be upheld against any future Charter challenges.”67
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68 Eg Christopher P Manfredi & James B Kelly, “Six Degrees of Dialogue: A Response to Hogg and
Bushell” (1999) 37 Osgoode Hall Law Journal 513; Christoper P Manfredi and James B Kelly,
“Dialogue, Deference and Restraint: Judicial Independence and Trial Procedures” (2000)
Saskatchewan Law Review 64; Ted Morton and Rainer Knopff, The Charter Revolution and the
Court Party (2000); F L Morton, “Dialogue or Monologue?” Policy Options (April 1999) 23. 

69 Peter W Hogg and Allison A Thornton, “Reply To ‘Six Degrees Of Dialogue’” (1999) 37 Osgoode
Hall Law Journal 529. 

70 Mullender argues “proportionality is a mediating principle”: “It provides guidance on the question as
to how we should seek to accommodate both the public interest in the pursuit of generally beneficial
outcomes and the countervailing interests of individuals and collectivities.” Richard Mullender,
“Theorizing the Third Way: Qualified Consequentialism, the Proportionality Principle, and the New
Social Democracy” (2000) 27 Journal of Law and Society 493, 503. 

65 Peter W Hogg and Allison A Bushell, “The Charter Dialogue Between Courts And Legislatures (Or
Perhaps The Charter Of Rights Isn’t Such A Bad Thing After All)” (1997) 35 Osgoode Hall Law
Journal 75. The other features are the s 33 legislative override power; the “qualified rights” (ss 7, 8,
9 and 12) “which allow for action that satisfies standards of fairness and reasonableness”; and the s
15(1) equality rights “which can be satisfied through a variety of remedial measures” (at 82).

66 Ibid 79-80. 
67 Ibid 85. 
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P a r t  I I I
In the previous sections we have contrasted United States

and Canadian attitudes toproportionalityand rules-based con-
stitutional review. In this section,we introduce another com-
parator: Australia. The Australian case introduces a further
complexitytoour observation. Australia’s legal,political and con-
stitutional heritage is many respects similar to Canada’s, and
certainlymuch closer toCanada’s than tothe United States’. Its
political culture,in particular the political consensus surround-
ing the role of the state,is alsomuch closer toCanada’s than to
the United States’. On our argument as put sofar would sug-
gest that Australian attitudes toproportionality would resemble
those found in Canada. And yet Australian constitutionalism is
remarkably ambivalent about proportionality as a standard of
constitutional review. This section describes and attempts
some explanation of these observations. 

1. Comparing Australia and Canada
The legal and constitutional orders in Australia and

Canada share manycommon features. Both are federations,
members of the Commonwealth, with large parts of their
legal systems derived from their shared British heritage,
including systems of responsible government and bicamer-
al parliaments75. Both have entrenched federal constitutions,
under which a Supreme or High Court has assumed the
power tostrike down laws that exceed federal limits. 

Both are also highly developed welfare states and have
historically had significant government involvement in the
economy. Public social expenditure in Australia and Canada
is broadly comparable (18% of GDP and 17.81% of GDP in
2001), below the OECD average but above the US level
(14.73% of GDP in 2001)76. Canada and Australia have com-
prehensive public health systems. Private social expenditure
is lower than the US (4.9%,4.5%,9.3% of GDP in 2001)77.
One influential account of Australia’s early post-Federation

flexibility and fact-specificity of the proportionality test facili-
tates greater institutional dialogue thus giving greater room
for the state to pursue its objectives than is likely under a
more rulified system. Indeed, to put the argument another
way,if the critics of flexibility and context-sensitivity are cor-
rect,the ‘ad hoc’ nature of such tests weakens the judicia-
ry’s resistance to the legislature and thus weakens the pro-
tection of rights. Thus the tendency of doctrinal flexibility to
maximize room for the legislature is widely agreed upon
even if its desirability is disputed. 

This feature of proportionality tests explains why propor-
tionality has proved congenial toCanadian constitutionalists.
As has been well explored elsewhere,Canada is more sta-
tist than United States71. This trend is well-revealed in its
constitutional law and specifically in the law of section 1 of
the Charter. Although it would be a mistake todiscount the
idea of mistrust of government entirely72,the specter of gov-
ernmental abuse of power and misjudgment does not loom
nearly so large as it does in the United States73. The
Canadian confidence in government as a constructive force
has been evident from the early days of Charter interpreta-
tion. 

Chief Justice Dickson’s judgment in R v. Edwards Books
provides some important expression of this sentiment:74

“In interpreting and applying the Charter, I believe that
courts must be cautious to ensure that it [the Charter]
does not simplybecome an instrument of better situated
individuals to roll back legislation which has as its object
the improvement of the condition of less advantaged
persons.” 
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71 Seymour Martin Lipset, Continental Divide: The Values and Institutions of the United States and
Canada (1990). 

72 See R v. Keegstra, [1990] 3 S.C.R. 697, 763: “the state should not be the sole arbiter of truth, but
neither should we overplay the view that rationality will overcome all falsehoods in the unregulated
marketplace of ideas.” (emphasis added). 

73 The point is colourfully put by Jamie Cameron: “Unlike Americans, [Canadians] do not live in obses-
sive fear of the state. Instead, we live in obsessive fear of the United States. We don’t lack confidence
in the viability of parliamentary institutions. We lack confidence in our viability as a nation.” 

74 [1986] 2 S.C.R. 713. The Court is wary of the substantive due process jurisprudence of the Lochner
Era, during which the United States Supreme Court invalidated much progressive economic regula-
tion. See also R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154; Sujit Choudhry, The Lochner
Era and Comparative Constitutionalism, (2004) 2 I. CON 1. 

75 Though there are differences. Most Australian state parliaments are bicameral, unlike the Canadian
provinces. The Canadian Senate is appointed rather than elected. 76 OECD Factbook 2006, Economic, Environmental and Social Statistics, Public Expenditure and Aid,
Social Expenditure. 77 Willem Adema and Maxime Ladaique (2005), “Net Social Expenditure, 2005 Edition: More
Comprehensive Measures of Social Support”, OECD Social Employment and Migration Working
Papers, No. 29, OECD Publishing. doi:10.1787/358663135802 at 14. 

VII Âñåìèðíûé êîíãðåññ êîíñòèòóöèîííîãî ïðàâà



101

appropriate and adapted” to serving a legitimate legislative
purpose.82 The test was originally applied to determine
whether federal legislative power, particularly legislative
powers defined in terms of a purpose,supported a particu-
lar law. Thus a federal law that implements an international
treaty in domestic law is supported by the constitutional
power tomake laws with respect toexternal affairs if the law
is “reasonably capable of being considered appropriate and
adapted to implementing the treaty”.83 “If the means which
the law adopts are disproportionate to the object to be
achieved,the law has not been considered tobe appropriate
to the achievement of the object.”84 Here, the test is essen-
tially a means-ends test: it asks whether challenged law
actually implements the terms of the treaty (rather than pur-
suing some other legislative purpose) and whether it is suf-
ficiently narrowly tailored to that end. There is little trace of
balancing in most of the leading judgments. 

However,from the l980s this constitutional test was adopt-
ed for use in other constitutional contexts, specifically to
define the scope of limits on constitutional power. Thus, a
law that restricts interstate trade, commerce or intercourse
(contrary tothe guarantee that it shall be “absolutely free”) is
valid if it does not burden the interstate activity toanygreater
extent than that reasonablyrequired toachieve the objects of
the law. In one case,the majority commented: 

“If we accept,as we must, that the legislature had ratio-
nal and legitimate grounds for apprehending that [cer-
tain problems], legislative measures which are appropri-
ate and adapted to the resolution of those problems
would be consistent with s 92 so long as any burden
imposed on interstate trade was incidental and not dis-
proportionate to their achievement.” 

constitutional and political tradition sees it as a “system of
enlightened state power … erected … tocivilize capitalism”.78

This tradition resulted in the federal parliament being
given power to make laws about invalid and old age pen-
sions (and by subsequent amendment power tomake laws
about “maternity allowances,widows’ pensions,child endow-
ment, unemployment, pharmaceutical, sickness and hospital
benefits,medical and dental services (but not soas toautho-
rize any form of civil conscription),benefits to students and
family allowances”. The federal parliament’s power tomake
laws about “conciliation and arbitration for the prevention
and settlement of industrial disputes extending beyond the
limits of anyone State” underpinned a system of courts and
tribunals that regulated industrial conditions and a system
of centralized wage fixation based on the principle that
wages must be fair and reasonable,“enough tosupport the
wage earner in reasonable and frugal comfort”. Australian
liberalism was a social liberalism,influenced by the late-19th

century English reformers and not the libertarianism of the
American founding era.79 There has been a shift in this
“Australian settlement”80 since the early 1980s towards a
smaller role for the state and greater private provision of
health,education and retiremement benefits.81 But universal
provision of basic health care and other basics of the social
welfare system remain intact. 

2. Australian ambivalence about proportionality
And yet despite these similarities in legal structure and

political culture, the Australian attitude to proportionality is
strikingly different from the Canadian. 

(a) The rise of proportionality in Australian constitutionalism 
On the one hand, a proportionality-like test has been

used in several contexts as a standard of constitutional
review. Under this test, a law is valid if it is “reasonably
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78 Paul Kelly, 100 Years: The Australian Story (2001) at 116. 
79 Marian Sawer, The Ethical State? Social Liberalism in Australia (2003). 
80 See the Symposium in (2004) 39:1 Australian Journal of Political Science. 
81 See eg Chris Aulich and Roger Wettenhall (eds), Howard’s Second and Third Governments:

Australian Commonwealth Administration 1998–2004; Paul Kelly, “Re-thinking Australian
Governance: The Howard Legacy” (2006) 65 Australian Journal of Public Administration 7. 

82 The test derives from the early United States Supreme Court decision McCulloch v Maryland (1819)
4 Wheat 316 at 421 (4 Law Ed 579 at 605) (“Let the end be legitimate, let it be within the scope of
the constitution, and all means which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and spirit of the constitution, are constitutional”).
However it transforms the McCulloch formula from one that expands legislative power to one that
limits it. 

83 Victoria v The Commonwealth (1995) 187 CLR 416 at 486. The “reasonably capable of being regard-
ed as” formula extends a further measure of latitude to the legislature in choosing the terms in which
to implement the treaty. 

84 Castlemaine Tooheys 169 CLR 436 at 473.
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restriction it imposed was “nomore than is reasonably nec-
essary” to achieve the purpose of the law.89 But in the first,
content-based,set of cases “only a compelling justification”
would suffice. In the latter, ostensibly content-neutral, set of
cases a “disproportionate burden [on free communication]
indicates that the purpose and effect of the restriction is in
fact to impair freedom of communication”90, apparently then
requiring more compelling justification. 

In this paper, we cannot fully trace the ebb and flow of
that doctrine in the succeeding cases. It suffices toobserve
that the position now is that a law will infringe the freedom
if it “effectively burdens communication about governmental
or political matters, and either the object of the law is
incompatible with the maintenance of the constitutional sys-
tem of representative and responsible government or the
law is not reasonably appropriate and adapted to achieving
its object”.91 This test has been said to be equivalent to a
proportionality test,at least in some sense of that term.92

(b) Resistance to proportionality
Notwithstanding the transformation of the “appropriate

and adapted” test into something resembling a proportion-
ality test,and the occasional description of it in those terms,
the Australian courts have demonstrated a striking reluc-
tance to embrace the language of proportionality93 and a
strong insistence on the distinctiveness of the Australian
Constitution and a preference for forms of analysis with dis-
tinctively Australian roots. 

Some justices, notably Justice Kirby, do not share this
reluctance. He would prefer to use proportionality analysis
because he regards the standard Australian formulation,
which asks whether a law is ‘appropriate and adapted’ to
serve a legitimate governmental end, as ‘involves a ritual
incantation, devoid of clear meaning’.94 Some justices are

Here the test begins toresemble the three step Canadian
proportionality test more closely,with some element of bal-
ancing the restriction on interstate trade and the achieve-
ment of the legislative purpose. The approach toguarantees
against discrimination on the basis of state residence
(Constitution section 117) was similar. 

The next development came in cases concerning federal
laws that did not operate directlyon a subject of federal leg-
islative power. Theywere supported,if at all,by the “inciden-
tal power” – a power analogous to the power under the
necessary and proper clause of the United States
Constitution. In a series of cases, members of the High
Court held that laws were supported bythe incidental power
if they were “reasonably capable of being regarded as
appropriate and adapted” to an object or purpose within
power. And in twocases the court held that if a law imposed
a disproportionate burden on some forms of expression it
was not supported by the incidental power.85

These cases presaged the implied freedom of political
communication, recognised for the first time in 1992 as a
constraint on legislative power. That freedom is based in a
1992 decision, Australian Capital Television Pty Ltd v. The
Commonwealth,86 in which the High Court of Australia deter-
mined that a constitutionally protected freedom of political
communication was tobe implied from the system of repre-
sentative and responsible government established by the
Australian Constitution. The implication was used toinvalidate
a law regulating political broadcasts during election cam-
paigns. Chief Justice Mason suggested that “[a] distinction
should perhaps be made between restrictions on communi-
cation which target ideas or information and those which
restrict an activityor mode of communication bywhich ideas
or information are transmitted”.87 In both sets of cases,a bal-
ancing test that compared the “public interest which is
invoked tojustifythe burden on communication” with the bur-
den on free communication.88 A law would be valid only if the
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89 (1992) 177 C.L.R. 106 at 143. 90 (1992) 177 C.L.R. 106 at 143-4. 91 Coleman v Power 220 CLR 1 (Gleeson CJ). 92 See eg Lange (1997) 189 CLR 520 at 567.93 For reviews of proportionality in Australian constitutional jurisprudence, see Bradley Selway, “The
Rise and Rise of Reasonable Proportionality Test in Public Law” (1996) 7(3) Public Law Review 212;
Jeremy Kirk, ‘Constitutional Guarantees, Characterisation and the Concept of Proportionality’ (1997)
21 Melbourne University Law Review 1. 94 (2004) 220 C.L.R. 1 at paras 234-236 

85 Davis v The Commonwealth (1988) 166 CLR 79; Nationwide News v Wills (1992) 177 CLR 1. 
86 (1992) 177 C.L.R. 106. 
87 (1992) 177 C.L.R. 106 at 143. 
88 (1992) 177 C.L.R. 106 at 143. 
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ever the burden is such that communication on political
or governmental matters is no longer ‘‘free’’.”97

In Australia, then, there have been both brief flirtations
with a proportionality test as it is understood in other juris-
dictions almost immediately followed by a retreat from the
use of such tests with emphasis on purportedly distinctive
feature the Australian forms of analysis. 

3. Explaining the Australian divergence 
What then explains the divergence between Australian

and Canadian attitudes toproportionality,given the legal and
social similarities? The most striking difference between
Australian and Canadian constitutionalism is, of course, the
virtual lack of rights protections in the Australian
Constitution and consequentlythe lack of textual support for
a proportionality standard. However, for reasons that we
have canvassed above,the textual differences can onlybe a
partial explanation. Perhaps more relevant is a wider
Australian constitutional formalism and a strong commit-
ment toparliamentary supremacy. 

(a) Parliamentary Supremacy
The Australian cases regularly refer to the importance of

preserving the proper institutional roles of court and parlia-
ment. This sentiment is sufficiently strong that the means-
end forms of analysis adopted by the Court is implemented
almost without any real scrutiny of means. The High Court
has denied itself the power to consider the ‘appropriate-
ness’ of legislation,which “is entirely a matter for the legis-
lature,so long as the law is within power”.98 Its members are
now reluctant to consider whether a law minimally impairs
protected interests.99 “Under our Constitution,the courts do
not assume the power todetermine that some more limited
restriction than that imposed byan impugned law could suf-

willing touse the language of proportionality provided that it
is understood that it does not require the court to review of
the merits of political decisions95. 

But there has been nosignificant elaboration of the test
in terms of the three step Canadian approach or any other
comparable systematised proportionality test. 

Moreover some Justices are committed (implausibly,we
would argue) tothe language of the “appropriate and adapt-
ed” test in the implied freedom of political communication
context while denying that it involves anyelement of balanc-
ing interests. This is most clear in the judgments of Justice
McHugh,most particularly in Coleman v Power. McHugh is
concerned to establish that the implied freedom does not
involve any“question of ad hoc balancing” and that “the text
and structure of the Constitution enable the Court todeter-
mine whether the freedom has been infringed without resort
to political or other theories external to the Constitution”.96

And what he does is introduce standards [91]: 
“The question is not one of weight or balance but
whether the federal, State or Territorial power is so
framed that it impairs or tends to impair the effective
operation of the constitutional system of representative
and responsible government by impermissibly burdening
communications on political or governmental matters. In
all but exceptional cases,a law will not burden such com-
munications unless,by its operation or practical effect, it
directly and not remotely restricts or limits the content of
those communications or the time,place,manner or con-
ditions of their occurrence. And a law will not impermis-
sibly burden those communications unless its object and
the manner of achieving it is incompatible with the main-
tenance of the system of representative and responsible
government established by the Constitution.” 
Elsewhere he writes,
“In my opinion,[a law] will not be reasonably appropriate
and adapted toachieving an end in such a manner when-
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95 Coleman at [196] fn 269; (Gummow and Hayne JJ); cf Kirby [236]; Mulholland v. AEC (2004) 220
CLR 181 at paras 32-39 (Gleeson CJ); Lange (1997) 189 C.L.R. 520, 567; 

96 Coleman at [88]. 

97 Coleman at [97]. 
98 Coleman at [235] (Kirby J).
99 It appeared that prior to Leask v Commonwealth (1996) 187 CLR 579 that the High Court was mov-

ing towards a more robust use of proportionality. However, changes in the composition of the Court
(notably the retirement of Mason CJ) meant that it was now unreceptive to proportionality (especially
to interest balancing) as a test for constitutionality. 
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Constitution and not on any normative postulates drawn
from outside that text and structure.105 How then the court
discerns a standard of review is most unclear.106

This formalism,and a reluctance tounpack legal tests in
any substantive way, extends beyond the implied freedom.
Laws are within federal power if they have connection with
one of the enumerated heads of power that is not “remote,
tenuous,insubstantial,exiguous or fortuitous”. It is sufficient
that the law affects the rights or duties of a subject matter
of power. It does not matter that the legislature’s purpose
or substantial effect is toregulate a subject matter that lies
beyond power. It does not matter that the law imposes dis-
proportionate sanctions. Most significantly, the court has
insisted since 1920and repeated in emphatic terms late in
2006 that notions of a “federal balance” or preservation of
significant regulatoryauthorityfor the states cannot be relied
on tolimit the apparent scope of federal legislative power.107

Thus even federalism,which was central tothe Framers’ con-
ception of the Australian constitution, is ostensibly margin-
alised as a substantive constitutional principle,while a par-
ticular conception of federalism (one that celebrates strong
central power and efficient national government) in fact dri-
ves the Court’s decision-making.108

The rise of proportionality,alongside the implied freedom
of political communication, and its retreat, alongside a
renewed formalism in Australian constitutional law, tracks
changes in the composition of the High Court. The Mason
court (1988-1995) was more open tointernational and com-
parative influences,more willing toacknowledge the choices
open to an ultimate appellate court in shaping the law,and
more likely toacknowledge normative influences outside the
text of the Constitution than its successors. 

fice toachieve a legitimate purpose.”100 The statement of the
Chief Justice (although dissenting) in Coleman v Power,that
“the Court will not strike down a law restricting conduct
which may incidentally burden freedom of political speech
simply because it can be shown that some more limited
restriction ‘could suffice to achieve a legitimate purpose’.”
This,he said,was “consistent with the respective roles of the
legislature and the judiciary in a representative democra-
cy”.101 In a similar vein, Justice Heydon said “[t]he inquiry
intowhether a law is reasonablyappropriate and adapted to
achieving a legitimate end does not call for a judicial con-
clusion that the law is the sole or best means of achieving
that end” which “would be an almost impossible task for
which the judiciary is not equipped”. “The question is not ‘Is
this provision the best?’,but ‘Is this provision a reasonably
adequate attempt at solving the problem?’”102

O f course,a concern for preserving the institutional roles
of legislature and court can be found in Canadian cases.103

However,the margin of appreciation there is rather less than
the deference usually shown in Australia and the commit-
ment todialogic constitutionalism in Canada means that the
overall level of scrutiny is higher. 

Moreover the Australian approach is consistent with the
wider prevailing formalism of Australian constitutional law.104

We noted above McHugh J’s attempt todenythat the appro-
priate and adapted test in the implied freedom of political
communication involved any balancing of interests. His
approach does not eliminate the balancing but unhelpfully
compresses it into a series of opaque enquiries: whether
the communication is no longer ‘free’, whether the law is
‘necessary’ to uphold the system of representative and
responsible government. The implied freedom itself, the
court insists, is based on the “text and structure” of the
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105 Lange (1997) 189 CLR 520. 
106 See Stone, above n 52. 
107 Unless the federal law threatens the capacity of the States as viable political entities. 
108 See Simon Evans et al, “Work Choices Case: Analysis and Implications” in WorkChoices: The High

Court Challenge (2007). 

100 Levy v Victoria (1997) 189 CLR 579 at 598. But cf Castlemaine Tooheys (where however the more  
limited restriction was apparent on the legislative record). 

101 Coleman at [31]. 
102 Coleman at [328]. 
103 Eg Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927 at 999. 
104 We do not invoke formalism as a disparaging epithet: cf Frederick Schauer, “Formalism” (1988) 97

Yale Law Journal 509. Rather, we are here describing an ostensible formalism in the practices of the
Court that in fact conceals the Court’s frequent unacknowledged resort to background principles.
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The Australia example illustrates the possibility that a
preference for rules and standards (and hence for propor-
tionality and balancing) might change over time. In this
respect it resonates well with an account given by Sir
Anthony Mason, former Chief Justice of Australia’s High
Court.111 Rather than a monotonic convergence as rules
become riddled with exceptions and standards become
encrusted with the accoutrements of rules, on Mason’s
account there is an interplay between rules and standards.
Courts,particularlyultimate appellate courts,elaborate or re-
work existing rules by reference tostandards (broad under-
lying principles),often incorporating those standards direct-
ly into the reformulated rule. The reformulated rule will lack
definition and sharpness of focus which produces some
measure of uncertaintyand unpredictability. Courts will react
bysearch for greater certainty through case-by-case accre-
tion. What Mason,emphasizes however, is that the process
does not end here at an idealized balance between certain-
ty and context-sensitivity. Rather, the tension between rule
and standard continues and the process begins again. He
observes: 

“There are some who,placing a lower value on certainty,
see nofault in this because they lament the rigidity that is
associated with sharp definition. What is happening is but
one stage in a course of continuous cyclical develop-
ment in the search for greater certainty. Eventually the
search yields a principle more fixed in its application until
a time is reached when dissatisfaction with the inflexibil-
ity of the principle in its application to new situations
results in its giving way to another re-working of doc-
trine.”112

While the Canadian and US systems seem,at least for the
moment, to have made relatively clear choices, the Australia
High Court’s reluctance todefine its judicial method in sub-
stantive terms leaves it fluctuating between these forms of
analysis. 

C o n c l u s i o n :  P r o p o r t i o n a l i t y  a n d  l e g a l  c u l t u r e  

In this paper we have reviewed the use of proportionali-
ty and balancing standards in three legal systems: the
United States, Canada and Australia. As between the first
two legal systems we have drawn a fairly sharp contrast, at
least when we consider the use of these test in applying
constitutional rights. In the United States there appears to
be a strong preference for rulified forms of analysis,typified
by (though not limited to) the First Amendment context.
Though the American courts necessarily undertake forms of
mean-ends analysis and of balancing, they tend to do so
through relatively specific and determinate rules. In Canada
by contrast,we see a preference of a more flexible propor-
tionality test that incorporates means-ends analysis and bal-
ancing that applies across the board to Charter rights.
Importantly,despite some initial experiment with the devel-
opment of a more categorical approach,we have identified
a continuing commitment to doctrinal flexibility and have
sought to identify the ethic underlying this commitment. 

In doing so, we have examined Professor Schauer’s
account of the pressures for convergence between rule-like
and standard-like standards of review. While we accept the
pressures for convergence, we have suggested (as
Professor Schauer does in one version of the thesis) that
the end-point will vary as between different legal and politi-
cal contexts. Moreover, responding to a gap in the current
literature,we have sought to identify the distinctive ethic that
underlies the Canadian approach and the reasons for that
ethic’s appeal. 

Australia introduces a third and somewhat unstable illus-
tration of the comparative influence of proportionality and
balancing tests. We have painted the Australian High Court
as one poised between rules (which it appears to reject out
of concern for parliamentary sovereignty) and standard-like
proportionality tests (which are inconsistent with the High
Court’s commitment to legal formalism). It prefers therefore
to use highly deferential forms of analysis that,we suggest,
serve tosuppress the rationale for its decisions. 
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J u d i c i a l  c o n t r o l  o f  e l e c t i o n  i n  C z e c h
R e p u b l i c ,  P o l a n d  a n d  S l o v a k i a  –  g u a r a n t e e

o f  s t a b i l i t y  o r  d e m o c r a t i c  l e g i t i m a c y ?  

M .  T o m o s z e k
assistant lecturer,Department of Constitutional Law,

Faculty of Law,Palacky Univesity in Olomouc,
Czech Republic 

Czech Republic,Poland and Slovakia1 are relativelyyoung
democracies. Their constitutions are in force for 10(Poland)
to15 years (Czech Republic and Slovakia). The changes of
electoral system are very frequent, often performed by the
majority in the Parliament before elections with the desire to
achieve better result. The boundaries of democratic and
transparent election campaign are still not precisely defined
in these countries. What is the role of top judicial bodies
when dealing with elections in such environment? 

Before analysis of the relevant case-law,it is important to
mention,that the system of judicial control of elections in all
three countries is slightly different. The most striking differ-
ence is in the court,which is deciding cases concerning par-
liamentary or presidential elections2 – in Poland it is the
Supreme Court, in Slovakia the Constitutional Court, and in
the Czech Republic it is the Supreme Administrative Court
in the first stage and the Constitutional Court in the appel-
late stage. 

Ð à â í î â å ñ è å  è  ï ð î ï î ð ö è î í à ë ü í î ñ ò ü :
î ï ð å ä å ë å í í à ÿ  ý ò è ê à ?

Ñ .  È â à í ñ  
äèðåêòîð Öåíòðà ñðàâíèòåëüíûõ 
êîíñòèòóöèîííûõ èññëåäîâàíèé,

Ìåëüáóðí,Øêîëà ïðàâà

À .  Ñ ò î ó í
ïðîôåññîð Öåíòðà ñðàâíèòåëüíûõ 
êîíñòèòóöèîííûõ èññëåäîâàíèé,

Ìåëüáóðí,Øêîëà ïðàâà

Ðåçþìå

Â íàñòîÿùåé ñòàòüå ðàññìàòðèâàåòñÿ ïðèìåíåíèå
ñòàíäàðòîâ ïðîïîðöèîíàëüíîñòè è ðàâíîâåñèÿ â òðåõ
ïðàâîâûõ ñèñòåìàõ: ÑØÀ,Êàíàäû è Àâñòðàëèè. Àâòîð îò-
ìåòèë ïðîòèâîðå÷èå ìåæäó ïåðâûìè äâóìÿ ïðàâîâûìè
ñèñòåìàìè, îñîáåííî â ñòðàòåãèè ïðèìåíåíèÿ êîíñòèòó-
öèîííûõ ïðàâ. Â ÑØÀ äàåòñÿ ïðåäïî÷òåíèå óïîðÿäî÷åí-
íûì ôîðìàì àíàëèçà, â Êàíàäå, íàîáîðîò, - áîëåå ãèá-
êèì êðèòåðèÿì ïðîïîðöèîíàëüíîñòè. Áûë èññëåäîâàí
îò÷åò ïðîôåññîðà Øàóýðà î ñõîæåñòè ïðàâîâûõ è ñòàí-
äàðòíûõ êðèòåðèåâ êîíòðîëÿ. Àâñòðàëèÿ ïðåäñòàâëÿåò
òðåòüþ è íåïîñòîÿííóþ êàðòèíó ñðàâíèòåëüíîãî âëèÿíèÿ
êðèòåðèåâ ïðîïîðöèîíàëüíîñòè è ðàâíîâåñèÿ. Àâñòðà-
ëèéñêèé Âåðõîâíûé Ñóä èñïîëüçóåò äèôôåðåíöèðîâàí-
íûå ìåòîäû àíàëèçà. Ïðèìåð Àâñòðàëèè ïîêàçûâàåò
âîçìîæíîñòü èçìåíåíèÿ ñòàíäàðòîâ è ïðàâèë. Ïîêà êà-
íàäñêàÿ è àìåðèêàíñêàÿ ñèñòåìû íà ñåãîäíÿøíèé äåíü
ñäåëàëè ñðàâíèòåëüíî ïðîñòîé âûáîð, íåæåëàíèå Âåð-
õîâíîãî Ñóäà Àâñòðàëèè äàòü îïðåäåëåíèå ñâîåìó ïðà-
âîâîìó ìåòîäó ñàìîñòîÿòåëüíûìè òåðìèíàìè äàåò åìó
ñâîáîäó â ïðèìåíåíèè ìåòîäîâ àíàëèçà.
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1 These three countries have been chosen due totheir similarities in history,culture,
general principles of the legal system,and political situation. 

2 In concretoit means,that in the Czech Republic the Supreme Administrative Court
decides the cases dealing with elections to the Chamber of Deputies (lower
chamber) or the Senate (upper chamber),in Poland it is the election of the pres-
ident,the Sejm (lower chamber) or the Senate (upper chamber) and in Slovakia
the National Council (unicameral parliament) and president. In case of Slovakia,
the Constitutional Court deals alsowith regional and municipal elections,and the
most interesting decision from this area will be alsoanalyzed in this paper; in the
Czech Republic and Poland,the municipal and regional elections are in the com-
petence of lower courts and therefore will not be mentioned in this paper. 
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have changed the result of the election in favour of the
other candidate. 

In the opinion of the Court,onlycredible,documented and
confirmable effect on the result of the election could lead to
its nullification; however,in the short time for the decision of
the Supreme Court,it is impossible tocarryout anysociolog-
ical or other research to document the effect of the viola-
tion. On the basis of these arguments the Court decided,
that the election was valid and that Aleksander Kwaœniewski
was elected the president of the Republic of Poland. The
Supreme Court closes its judgment with the following para-
graph5: “The Supreme Court states that this decision is
merely a confirmation of the lack of legal basis for chal-
lenging the validity of the election. It is however beyond
competence of the Supreme Court to judge the personal
qualities and morality, as it was done in complaints, of the
person elected for the office of the President of the
Republic of Poland.” 

This decision is an example of conflict between the cer-
tainty and stability on one hand and the violation of law on
the other hand. The difficulty of the conflict is also illustrat-
ed by five dissenting opinions (out of 17 judges) attached to
this decision. The traditions of democracy were not estab-
lished at that time and the law could not deal easily with
such situation – the helplessness of the Court expressed by
the last paragraph of the judgment is striking,but it is just
one of examples of the crisis of present politics and democ-
racy in contemporary sense. In this case, it seems that sta-
bility prevailed over truth and legitimacy. 

Ten years after this decision,Czech Constitutional Court
(hearing an appeal against the decision of the Supreme
Administrative Court) was deciding a similar case6, again
dealing with morality of candidates within the two-round
majority election (in this case,toSenate of Parliament of the
Czech Republic). The facts of the conflict in this case were
that the candidate taking the third place in the first round of

The requirement for annulment of elections is the fact,
that the electoral law was breached and this breach affect-
ed (Poland), or could have affected (Czech Republic) the
result of the election, or that the election was unlawful or
unconstitutional (Slovakia)3. All these conditions apply to
election campaign, voting and election as a whole. 

T h e  A n a l y s i s  
The Polish Supreme Court was in a verycomplicated sit-

uation in year 1995, after the election of Aleksander
Kwaœniewski. The result of the second round of the election
was a significant victory for Aleksander Kwaœniewski. over
Wa³êsa (the difference was more than 650,000 votes).
However, after this election 593,238 complaints asking for
nullification of the election were delivered to the Supreme
Court. Most of them were objecting, that Aleksander
Kwaœniewski breached the electoral law by stating, that he
had university degree,while in fact he did not. 

According to the Supreme Court4, if the electoral law
expressis verbis provides for an obligation of the presiden-
tial candidates to state the level of their education, stating
other than true information is clearly violation of the law.
However, the requirement for annulment of the election is
that the breach of the law affected the result of the elec-
tion. 

Here the Supreme Court stated that the result of the
election was certainly affected by the violation of the elec-
toral law byone of the candidates,but that it is impossible to
measure or toverify the effect on the result of the election.
On the contrary, the Court upheld that under no circum-
stances it was possible that the stating of the false informa-
tion about level of education of one of the candidates could
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3 See Art. 72 para. 1 of the Law of 27th September 1990on election of the presi-
dent of the Republic of Poland (Dz.U. 90.67.398),Art. 80para. 2 of the Ordinance
of 12th April 2001 on election of Sejm of the Republic of Poland and Senat of the
Republic of Poland (Dz.U. 01.46.499), § 87 paras. 3, 4 and 5 of the Law No.
247/1995 Coll.,on election of the Parliament of the Czech Republic,and §§ 59 ff.
of the Law No. 38/1993 Coll.,on the organization of the Constitutional Court of
the Slovak Republic,the proceeding before it and its judges

4 Decision of the Supreme Court of the Polish Republic of 9th December 1995,No.
III SW 1102/95 

5 Ibid.
6 Decision of the Constitutional Court of the Czech Republic of 26th January 2005,
No. Pl. ÚS 73/04
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personalities. On this basis the Constitutional Court over-
ruled the decision of the Supreme Administrative Court and
concluded that the election was valid. 

The concept of twodifferent levels of moralitywas heavi-
ly criticized by four judges in their dissenting opinions,even
though it has a rational core. On the other hand,it is a con-
firmation and tosome extent even legitimization of the fact,
that the lack of morality in politics is normal, which is cer-
tainly not the right approach to promote. Especially in a
young democracy, which needs to establish some kind of
democratic political tradition,the courts should be more will-
ing topromote fairness and morality. 

The result of this approach was the campaign for the
2006 election of the Chamber of Deputies,where twodays
before the elections the Civic Democratic Party (which later
won the election) published a secret report bya police offi-
cer investigating criminal affairs of the Social Democratic
Party,which suggested that some influential social democ-
rats were closely connected with criminal organizations.
Such information could certainly significantly influence the
result of the election,especially with respect to the fact, that
the proportion of left-wing and right-wing parties in the
Chamber of Deputies was 100:100. The Supreme
Administrative Court however concluded that the publication
of the information was not violation of the law,because there
was sufficient space for the Social Democratic Party for
response and therefore the balance was preserved7.

Besides that,this situation again highlighted the deficien-
cy of the judicial control of elections for the Chamber of
Deputies in Czech Republic,as the law only provides for the
possibility of challenging the election of a single candidate,
which is pointless in a proportional system,because it would
mean just the succession of the next person candidate from
the party list of the particular party. Theoretically it would be
possible to challenge the election of all candidates from all
parties,but in such case it would be impossible to produce
necessary evidence. 

115

election and therefore not progressing to the second round
argued, that there were false, unconfirmed and anonymous
defamatory information published about him in various pam-
phlets,municipal bulletins etc. 

The Supreme Administrative Court based its argumenta-
tion on three steps – whether there was a violation of law,
whether there was a relation between this violation and
result of election and whether this violation was intensive
enough todispute the result of the election. In its judgment
the Court affirmed that all three conditions were met and
therefore annulled the election. 

The Czech Constitutional Court, deciding the appeal
against this decision,adopted a different attitude. According
to Constitutional Court the only criterion of validity of elec-
tions is the question,whether the result of the election cor-
responds with the will of voters. No violation of the law,no
error in the process of elections can cause invalidity of the
election automatically. On the contrary,the actual real effect
on the result of elections must be always examined with
respect toprinciple of proportionality; otherwise the right of
the elected candidate toundisturbed discharge of the func-
tion would be violated. 

Further the Constitutional Court held that it cannot deal
with question of non-succession of the third candidate tothe
second round of the election,but only with the result of the
election, i.e. the election of the winner. In this respect it is
clear,that the change of the order of candidates in the bot-
tom of the result list would not have any real consequences
and therefore would be pointless. 

The violation of law objected in this case was connected
with the character of election campaign. The law requires
the campaign tobe honest and fair. The Constitutional Court
acknowledged that under ordinary circumstances it would
not be honest and fair to publish an unconfirmed anony-
mous letter. However, the election campaign is a battle for
votes,which could be very emotional and fierce and which
allows for presentation of even the most controversial infor-
mation about the candidates,sothat the voters have the nec-
essary information tojudge the candidates’ programmes and
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ital,Bratislava. According toSlovak election law,the election
campaign must be stopped 48 hours before the election
itself and during this time, all such activities are illegal.
However,several breaches of the moratorium took place,all
for the benefit of one candidate: 
- on the day of election there was an airplane with a ban-
ner supporting one of the candidates flying above the
particular city district,

- in the vicinityof polling station,there were people hired by
one of the candidates,whohanded out tovoters watches,
toasters and other electric appliances,and asked the vot-
ers toparticipate in the election and vote for a particular
candidate

- there was a bus with a music band,which promoted one
candidate

- on several places,wine and vodka was served to voters,
whowere asked tosupport one candidate in the election. 
Based on these facts the Constitutional Court stated that

several violations of the electoral law took place at the time
of the election,and that together, they could quite probably
influence more than 1% of the voters in the city district,
which was the difference between the wining candidate and
the runner-up (exactly 128 votes). Besides that the court
concluded that “bribing” of voters is an unconstitutional
deformation of the free competition of political parties and
that the violations of the law were extremelyserious,because
they were intentional, numerous and continuous. On these
grounds,it proclaimed the election invalid and annulled it. 

This case is in my opinion an example of proper inter-
vention of the court into the elections,because the violation
of rules for election campaign clearly exceeded the tolera-
ble intensity. It is a signal that such ignorance of rules of
democratic elections will be sanctioned and therefore a
good start in defining the limits of democratic elections. 

T h e  C o n c l u s i o n  
The case-law analysed in this paper shows that the top

judicial bodies, which are usually rather active concerning
protection of fundamental rights and principle of democra-
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The Czech Constitutional Court pointed out in the before
mentioned decision8 that the legal regulation of elections is
insufficient and that it should be amended, especially con-
cerning rules of election campaign,which are currently regu-
lated very briefly, almost like during communism, where the
election campaign was absolutelyabsurd,but todaysuch reg-
ulation cannot serve its purpose. The redefinition of rules of
judicial control of elections would be alsomost appropriate. 

After analysis of the three decisions,some serious ques-
tions arise. What would be the violation of law that would
justify the annulment of elections? Does the judicial control
of elections fulfil its purpose? Shall the courts be more
active, shall they promote morality, fairness and other
virtues? Before answering these questions, there are two
decisions of the Slovak Constitutional Court that may bring
a little bit different perspective. 

The older one9 dealt with election of the mayor of a
small village with only about 100inhabitants. In this election,
winning candidate got 32 votes and the complainant 30
votes. She was however able to provide evidence that two
voters,whoaccording to the list of voters participated in the
election,were at the time of election out of the village and
therefore could not be on the list,and one ballot,which was
according toelection committee invalid,was in fact perfectly
valid. In such situation, the Constitutional Court stated that
the election must be annulled and held again,as there were
soserious violations of law and errors in the process of elec-
tion that due to the minimal difference between the candi-
dates could decide the election. 

This is somewhat extreme case,as the Constitutional Court
did not have the chance todecide the election was valid,but
it illustrates the fact that concrete numbers and clear evi-
dence could be the reasons for annulment of elections. 

The last case10 that will be analysed in this paper deals
with election of the mayor of one district of the Slovak cap-
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8 Decision of the Constitutional Court of the Czech Republic of 26th January 2005,
No. Pl. ÚS 73/04

9 Decision of the Constitutional Court of the Slovak Republic of 6thMay2003,No. Pl.
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10 Decision of the Constitutional Court of the Slovak Republic of 22nd August 2006,
No. Pl. ÚS 6/06 
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eventually demonstrate itself as instability. The rise of
extremist parties in Slovakia or Poland show could serve as
an example. Therefore the courts should prefer the short-
term instability,which would bring more stability in the future.
Slovak Constitutional Court has probably made first step in
the right direction, hopefully other countries in the Central
European region will follow. 

Ñ ó ä å á í û é  ê î í ò ð î ë ü  ç à  â û á î ð à ì è  â  × å õ è è ,
Ï î ë ü ø å  è  Ñ ë î â à ê è è  –  ã à ð à í ò è ÿ  ñ ò à á è ë ü í î ñ ò è

è ë è  ä å ì î ê ð à ò è ÷ å ñ ê à ÿ  ë å ã è ò è ì í î ñ ò ü

Ì .  Ò à ì î ø å ê

ïðåïîäàâàòåëü êàôåäðû êîíñòèòóöèîííîãî
ïðàâà ôàêóëüòåòà ïðàâà Óíèâåðñèòåòà Ïàëàêè 

×åøñêîé Ðåñïóáëèêè

Ðåçþìå

Ïðåöåäåíòíîå ïðàâî, ðàññìàòðèâàåìîå â íàñòîÿùåé
ñòàòüå,ïîêàçûâàåò,÷òî âûñøèå ñóäåáíûå îðãàíû,êîòîðûå
àêòèâíî äåéñòâóþò â âîïðîñàõ çàùèòû ôóíäàìåíòàëüíûõ
ïðàâ è ïðèíöèïîâ äåìîêðàòèè,÷àñòî ñêëîííû íå çàìå÷àòü
íåêîòîðûå íàðóøåíèÿ èçáèðàòåëüíîãî ïðàâà, ÷òîáû ñîõ-
ðàíèòü ñòàáèëüíîñòü è îïðåäåëåííîñòü, à òàêæå ïðàâî
èçáðàííîãî êàíäèäàòà ïðèñòóïèòü ê ñâîèì îáÿçàííîñòÿì.
Òîëüêî ñåðüåçíûå íàðóøåíèÿ èçáèðàòåëüíîãî ïðàâà, äî-
ïóùåííûå ïðè íåçíà÷èòåëüíîé ðàçíèöå íàáðàííûõ êàíäè-
äàòàìè ãîëîñîâ,ìîãóò ïðèâåñòè ê ïðèçíàíèþ âûáîðîâ íå-
äåéñòâèòåëüíûìè. Ïîäîáíûé ïîäõîä âïîëíå ÿñåí, ïîñ-
êîëüêó èçáèðàòåëüíûå ñïîðû âñåãäà ÿâëþòñÿ ïîëèòè÷åñ-
êèìè âîïðîñàìè. Òåì íå ìåíåå ëþáîå íàðóøåíèå èçáèðà-
òåëüíîãî ïðàâà âëèÿåò íà ëèãèòèìíîñòü âûáîðîâ, è ðèñê
äëÿ ñóäîâ çàêëþ÷àåòñÿ â òîì,â êàêîé ìåðå íåçàêîííîñòü,
àìîðàëüíîñòü, íåñïðàâåäëèâîñòü è ðàñ÷åò ïðèåìëåìû è

119

cy, are often willing to tolerate some extent of violation of
electoral law in order toprotect the stability,certainty,the right
of the elected candidate to discharge of the elected office.
Onlyserious violations of electoral law,which happen in a bal-
anced situation with a small difference in results of the can-
didates,can eventually be the reason for annulment of elec-
tions. Reasons for such self-restraint are clear – deciding
electoral cases is always an extremelypolitical question. 

However, every violation of electoral law decreases the
legitimacy of the election and here is the most serious risk
for the courts – what extent of illegality, immorality, unfair-
ness and calculation is acceptable not toendanger the basic
principles of democracy,free competition of political parties
or rule of law? If the courts will be constantlystepping back,
one day the democracymaybe gone. 

In new democracies, the role of Supreme and
Constitutional Courts is especially hard,because every their
decision is a landmark decision and defines the environ-
ment,and the law does not make their situation easier; they
even donot have any tradition tostart from. 

The situation is further complicated by insufficiencyof the
legal regulation of elections (especially campaign) and of
their judicial control,and in general the annulment is possi-
ble in case of majorityvoting; proportional election system in
analyzed countries effectively excludes the possibility of
annulment of elections. This situation is critical for develop-
ment of democratic tradition and promotion of morality and
fairness and changes of the electoral law are most desirable. 

The presented case-law could also serve as an example
of the fact that being honest in politics is not worth it,
because the immoral candidates,if theydonot cross the bor-
der,usually win. This attitude of courts influences the whole
political system of the country and its political culture –
instead of giving rise toethical virtues and starting todevel-
op modern democratic tradition it deepens the crisis of clas-
sical system of political representation. 

In the long run,this approach is even counter-productive,
as the lack of morality and fairness would lead to lack of
trust, which means the lack of social legitimacy, which will
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Ð å ø å í è ÿ  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à
Ð å ñ ï ó á ë è ê è  Á å ë à ð ó ñ ü

Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  
î ò  1 5  è þ í ÿ  2 0 0 7  ã .  ¹  Ð - 2 0 0 / 2 0 0 7  « Î  ï ð à â å

ô è ç è ÷ å ñ ê è õ  ë è ö  í à  þ ð è ä è ÷ å ñ ê ó þ  ï î ì î ù ü  â
à ä ì è í è ñ ò ð à ò è â í î ì  ï ð î ö å ñ ñ å »

Ðåçþìå

Â ñâÿçè ñ îáðàùåíèåì,â êîòîðîì óêàçûâàåòñÿ íà íå-
ñîâåðøåíñòâî íîðì çàêîíîäàòåëüñòâà, êàñàþùèõñÿ
îáåñïå÷åíèÿ ïðàâà ôèçè÷åñêèõ ëèö íà þðèäè÷åñêóþ ïî-
ìîùü â àäìèíèñòðàòèâíîì ïðîöåññå, Êîíñòèòóöèîííûé
Ñóä íà ñâîåì çàñåäàíèè 15 èþíÿ 2007 ã.,ïðîàíàëèçèðî-
âàâ ïîëîæåíèÿ Êîíñòèòóöèè, Ïðîöåññóàëüíî-èñïîëíè-
òåëüíîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü îá àäìèíèñòðà-
òèâíûõ ïðàâîíàðóøåíèÿõ (äàëåå — ÏÈÊîÀÏ), Óãîëîâíî-
ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü (äàëåå –
ÓÏÊ),èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ Ðåñïóáëèêè Áå-
ëàðóñü, îòìåòèë ñëåäóþùåå.

Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 62 Êîíñòèòóöèè êàæäûé
èìååò ïðàâî íà þðèäè÷åñêóþ ïîìîùü äëÿ îñóùåñòâëå-
íèÿ è çàùèòû ïðàâ è ñâîáîä,â òîì ÷èñëå ïðàâî ïîëüçî-
âàòüñÿ â ëþáîé ìîìåíò ïîìîùüþ àäâîêàòîâ è äðóãèõ
ñâîèõ ïðåäñòàâèòåëåé â ñóäå,èíûõ ãîñóäàðñòâåííûõ îð-
ãàíàõ, îðãàíàõ ìåñòíîãî óïðàâëåíèÿ, íà ïðåäïðèÿòèÿõ, â
ó÷ðåæäåíèÿõ,îðãàíèçàöèÿõ,îáùåñòâåííûõ îáúåäèíåíèÿõ
è â îòíîøåíèÿõ ñ äîëæíîñòíûìè ëèöàìè è ãðàæäàíàìè.

Àíàëèç ñîîòâåòñòâóþùèõ íîðì ÏÈÊîÀÏ ïîêàçàë, ÷òî
îíè ïðåäîñòàâëÿþò ðàçëè÷íûé îáúåì ïðàâ ïî îêàçàíèþ
þðèäè÷åñêîé ïîìîùè ó÷àñòíèêàì àäìèíèñòðàòèâíîãî
ïðîöåññà: ôèçè÷åñêîå ëèöî, â îòíîøåíèè êîòîðîãî âå-
äåòñÿ àäìèíèñòðàòèâíûé ïðîöåññ,ìîæåò ñàìîñòîÿòåëü-
íî îñóùåñòâëÿòü çàùèòó èëè ïîëüçîâàòüñÿ þðèäè÷åñêîé
ïîìîùüþ çàùèòíèêà,êîòîðûì ìîæåò ÿâëÿòüñÿ òîëüêî àä-
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êàêóþ ïðåäñòàâëÿþò óãðîçó îñíîâíûì ïðèíöèïàì äåìîê-
ðàòèè, ñâîáîäíîé êîíêóðåíöèè ïîëèòè÷åñêèõ ïàðòèé èëè
âåðõîâåíñòâó çàêîíó. Åñëè ñóäû áóäóò ïðîäîëæàòü îòñòó-
ïàòü,òî î÷åíü ñêîðî äåìîêðàòèÿ èñ÷åçíåò. Â íîâûõ äåìîê-
ðàòèÿõ ðîëü âåðõîâíûõ è êîíñòèòóöèîííûõ ñóäîâ îñîáåí-
íî òðóäíà,ïîòîìó ÷òî èõ ðåøåíèÿ ÿâëÿþòñÿ îêîí÷àòåëüíû-
ìè. Çàêîí íå óïðîùàåò ñèòóàöèþ,òàê êàê íåò äàæå òðàäè-
öèè, ñ ÷åãî íà÷èíàòü. Ïîëîæåíèå áîëåå óñëîæíÿåòñÿ íå-
ïîëíîöåííûì ïðàâîâûì ðåãóëèðîâàíèåì âûáîðîâ (îñî-
áåííî â ïðåäâûáîðíûé ïåðèîä) è ñóäåáíîãî êîíòðîëÿ çà
íèìè, ïîñêîëüêó ïðèçíàíèå âûáîðîâ íåäåéñòâèòåëüíûìè
âîçìîæíî òîëüêî ïðè ìàæîðèòàðíîé èçáèðàòåëüíîé ñèñ-
òåìå: ïðîïîðöèîíàëüíàÿ èçáèðàòåëüíàÿ ñèñòåìà èñêëþ-
÷àåò âîçìîæíîñòü ïðèçíàíèÿ âûáîðîâ íåäåéñòâèòåëüíû-
ìè. Òàêàÿ ñèòóàöèÿ ïðåäñòàâëÿåò îïàñíîñòü äëÿ ðàçâèòèÿ
äåìîêðàòè÷åñêèõ òðàäèöèé,íðàâñòâåííîñòè è ñïðàâåäëè-
âîñòè. Ïîýòîìó èçìåíåíèÿ â èçáèðàòåëüíîì çàêîíå æåëà-
òåëüíû. Òàêèì îáðàçîì, ðàññìîòðåííûé àâòîðîì ïðåöå-
äåíò ìîæåò ñëóæèòü ïðèìåðîì òîãî,÷òî ÷åñòíîñòü â ïîëè-
òèêå ýòîãî íå ñòîèò,ïîñêîëüêó áåçíðàâñòâåííûå êàíäèäà-
òû, åñëè îíè íå ïåðåõîäÿò ãðàíèöû, îáû÷íî ïîáåæäàþò.
Ïîäîáíûé ïîäõîä ñóäîâ âëèÿåò íà âñþ ïîëèòè÷åñêóþ ñèñ-
òåìó ñòðàíû è íà ïîëèòè÷åñêóþ êóëüòóðó. Âìåñòî òîãî,
÷òîáû ðàçâèâàòü ïîëîæèòåëüíûå ñòîðîíû ýòèêè è ñîâðå-
ìåííûå äåìîêðàòè÷åñêèå òðàäèöèè,ïîäîáíîå îòíîøåíèå
óãëóáëÿåò êðèçèñ êëàññè÷åñêîé ñèñòåìû ïîëèòè÷åñêîãî
ïðåäñòàâèòåëüñòâà. 

Åñëè ïîäîáíûé ïîäõîä ÿâëÿåòñÿ ïðîäîëæèòåëüíûì,òî
îòñóòñòâèå íðàâñòâåííîñòè è ñïðàâåäëèâîñòè ìîæåò ïðè-
âåñòè ê îòñóòñòâèþ äîâåðèÿ,÷òî îçíà÷àåò îòñóòñòâèå ñî-
öèàëüíîé ëèãèòèìíîñòè,êîòîðàÿ â êîíöå êîíöîâ ïðèâîäèò
ê íåñòàáèëüíîñòè. Ïðèìåðîì ìîæåò ñëóæèòü ðàçâèòèå
ýêñòðåìèñòñêèõ ïàðòèé â Ñëîâàêèè è Ïîëüøå. Òàêèì îá-
ðàçîì, ñóäû äîëæíû äàâàòü ïðåäïî÷òåíèå íåïðîäîëæè-
òåëüíîé íåñòàáèëüíîñòè,êîòîðàÿ â äàëüíåéøåì ïðèâåäåò
ê áîëüøåé ñòàáèëüíîñòè. Êîíñòèòóöèîííûé Ñóä Ñëîâà-
êèè, âåðîÿòíî, ñäåëàë ñâîè ïåðâûå øàãè â ïðàâèëüíîì
íàïðàâëåíèè,è áóäåì íàäåÿòüñÿ,÷òî äðóãèå ñòðàíû Öåíò-
ðàëüíîé Åâðîïû ïîñëåäóþò ïðèìåðó Ñëîâàêèè.
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Îáçîð ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ



Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  î ò  
5  à ï ð å ë ÿ  2 0 0 7  ã .  ¹  Ð - 1 9 9 / 2 0 0 7  « Î  ï ð à â å

î á æ à ë î â à í è ÿ  â  ñ ó ä  ï è ñ ü ì å í í î ã î
ï ð å ä ó ï ð å æ ä å í è ÿ  î  í à ð ó ø å í è è

ç à ê î í î ä à ò å ë ü ñ ò â à  ð å ë è ã è î ç í î é  
îðãàíèçàöèåé»

Ðåçþìå

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü ðàññìîò-
ðåë îáðàùåíèå ðåëèãèîçíîé îðãàíèçàöèè î ïðàâå îáæà-
ëîâàíèÿ â ñóä äåéñòâèé Óïîëíîìî÷åííîãî ïî äåëàì ðå-
ëèãèé è íàöèîíàëüíîñòåé,êîòîðûé âûíåñ åé ïèñüìåííîå
ïðåäóïðåæäåíèå î íàðóøåíèè çàêîíîäàòåëüñòâà Ðåñïóá-
ëèêè Áåëàðóñü.

Â îáðàùåíèè óêàçûâàëîñü, ÷òî ñóäû îòêàçûâàþò â
ïðèíÿòèè çàÿâëåíèÿ îá îáæàëîâàíèè â ñóäåáíîì ïîðÿä-
êå ïèñüìåííîãî ïðåäóïðåæäåíèÿ, âûíåñåííîãî Óïîëíî-
ìî÷åííûì ïî äåëàì ðåëèãèé è íàöèîíàëüíîñòåé (äàëåå
- Óïîëíîìî÷åííûé ïî äåëàì ðåëèãèé), ìîòèâèðóÿ îòêàç
îòñóòñòâèåì â çàêîíîäàòåëüñòâå íîðì,ðåãóëèðóþùèõ ïî-
ðÿäîê îáæàëîâàíèÿ òàêèõ äåéñòâèé.

Ïðîàíàëèçèðîâàâ ïîëîæåíèÿ Êîíñòèòóöèè, ìåæäóíà-
ðîäíûõ äîêóìåíòîâ,çàêîíîâ è äðóãèõ íîðìàòèâíûõ ïðà-
âîâûõ àêòîâ Ðåñïóáëèêè Áåëàðóñü,Êîíñòèòóöèîííûé Ñóä
îòìåòèë,÷òî õîòÿ â Çàêîíå î ñâîáîäå ñîâåñòè ïðÿìî íå
ïðåäóñìîòðåíî ïðàâî ñóäåáíîãî îáæàëîâàíèÿ ïèñüìåí-
íîãî ïðåäóïðåæäåíèÿ,âûíîñèìîãî â àäðåñ ðåëèãèîçíîé
îðãàíèçàöèè â ñëó÷àå íàðóøåíèÿ åþ çàêîíîäàòåëüñòâà
Ðåñïóáëèêè Áåëàðóñü, â ÃÏÊ èìååòñÿ ãëàâà 29, ïðåäóñ-
ìàòðèâàþùàÿ ïîðÿäîê îáæàëîâàíèÿ äåéñòâèé äîëæíîñò-
íûõ ëèö,óùåìëÿþùèõ ïðàâà þðèäè÷åñêèõ ëèö.

Êîíñòèòóöèîííûé Ñóä ðàíåå â ñâîèõ çàêëþ÷åíèÿõ îò
24 èþíÿ 1998 ã.,îò 13 ìàÿ 1999 ã. è åæåãîäíûõ ïîñëàíè-
ÿõ î ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëè-
êå Áåëàðóñü íåîäíîêðàòíî îáðàùàë âíèìàíèå íà ïðÿìîå
äåéñòâèå ÷àñòè ïåðâîé ñòàòüè 60 Êîíñòèòóöèè â ñèëó
òðåáîâàíèé,çàêðåïëåííûõ â ñòàòüå 137 Îñíîâíîãî Çàêî-
íà,óêàçûâàÿ,÷òî ïðàâî íà ñóäåáíóþ çàùèòó îòíîñèòñÿ ê

âîêàò; â òî æå âðåìÿ ïîòåðïåâøèé èìååò ïðàâî ïîëüçî-
âàòüñÿ óñëóãàìè ïðåäñòàâèòåëÿ,â êà÷åñòâå êîòîðîãî ìî-
ãóò âûñòóïàòü íå òîëüêî àäâîêàòû,íî è èíûå ëèöà,êîòî-
ðûì îí äîâåðèë ïðåäñòàâëÿòü ñâîè èíòåðåñû. 

Òåì ñàìûì íàðóøàåòñÿ ïðèíöèï ðàâåíñòâà âñåõ ëèö,
ó÷àñòâóþùèõ â àäìèíèñòðàòèâíîì ïðîöåññå,ïåðåä çàêî-
íîì è ïðàâî áåç âñÿêîé äèñêðèìèíàöèè íà ðàâíóþ çàùè-
òó èõ ïðàâ è çàêîííûõ èíòåðåñîâ.

Êîíñòèòóöèîííûé Ñóä òàêæå îòìåòèë,÷òî,â ñâîþ î÷å-
ðåäü, â ÓÏÊ, íåñìîòðÿ íà òÿæåñòü âîçìîæíûõ ïîñëåä-
ñòâèé (îñóæäåíèå ê ëèøåíèþ ñâîáîäû è ïðèìåíåíèå
äðóãèõ ìåð íàêàçàíèÿ), çàêîíîäàòåëü ïðåäóñìîòðåë áî-
ëåå øèðîêèé êðóã ëèö,îñóùåñòâëÿþùèõ çàùèòó îáâèíÿ-
åìîãî,÷åì ýòî óñòàíîâëåíî äëÿ ëèöà,â îòíîøåíèè êîòî-
ðîãî âåäåòñÿ àäìèíèñòðàòèâíûé ïðîöåññ. 

Òàê,â ñëó÷àå ó÷àñòèÿ â óãîëîâíîì ïðîöåññå ïî óãîëîâ-
íîìó äåëó,âïîñëåäñòâèè ïðåêðàùåííîìó ïðîèçâîäñòâîì
â ñâÿçè ñ ïðèìåíåíèåì ìåð àäìèíèñòðàòèâíîãî âçûñêà-
íèÿ, â êà÷åñòâå çàùèòíèêà îáâèíÿåìîãî åãî áëèçêîãî
ðîäñòâåííèêà â àäìèíèñòðàòèâíîì ïðîöåññå áëèçêèé
ðîäñòâåííèê òåðÿåò ïðàâî çàùèùàòü óêàçàííîå ëèöî,õî-
òÿ îí ðàíåå ó÷àñòâîâàë â çàùèòå â ðàìêàõ óãîëîâíîãî
äåëà è îçíàêîìèëñÿ ñî âñåìè îáñòîÿòåëüñòâàìè óãîëîâ-
íîãî äåëà. Ýòî ìîæåò ïðèâåñòè ê çàòÿãèâàíèþ ðàññìîò-
ðåíèÿ äåëà,îáóñëîâëåííîìó íåîáõîäèìîñòüþ ïðèâëå÷å-
íèÿ ê ó÷àñòèþ â àäìèíèñòðàòèâíîì ïðîöåññå äðóãèõ ëèö
(â ÷àñòíîñòè,àäâîêàòà),îçíàêîìëåíèÿ èõ ñ ìàòåðèàëàìè
äåëà è îñóùåñòâëåíèÿ èíûõ ìåð. 

Ñ ó÷åòîì èçëîæåííîãî,Êîíñòèòóöèîííûé Ñóä ïðåäëî-
æèë Ïàëàòå ïðåäñòàâèòåëåé Íàöèîíàëüíîãî Ñîáðàíèÿ
Ðåñïóáëèêè Áåëàðóñü â öåëÿõ îáåñïå÷åíèÿ ðàâåíñòâà
ïðàâ íà ïîëó÷åíèå þðèäè÷åñêîé ïîìîùè êàê ïîòåðïåâ-
øèìè, òàê è ôèçè÷åñêèìè ëèöàìè,â îòíîøåíèè êîòîðûõ
âåäåòñÿ àäìèíèñòðàòèâíûé ïðîöåññ,âíåñòè ñîîòâåòñòâó-
þùèå èçìåíåíèÿ è äîïîëíåíèÿ â ÏÈÊîÀÏ. Ïðè ýòîì
Êîíñòèòóöèîííûé Ñóä îòìåòèë íåîáõîäèìîñòü ñîãëàñî-
âàíèÿ â ýòîé ÷àñòè íîðì óãîëîâíî-ïðîöåññóàëüíîãî çà-
êîíîäàòåëüñòâà è íîðì ÏÈÊîÀÏ.
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Ð å ç þ ì å  ð å ø å í è é  
Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ó ê ð à è í û

Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ó ê ð à è í û  ï î
ä å ë ó  î á  î ô è ö è à ë ü í î ì  ò î ë ê î â à í è è  ï î ë î æ å í è ÿ

÷ à ñ ò è  ï ÿ ò î é  ñ ò à ò ü è  2 0  Ç à ê î í à  Ó ê ð à è í û  
« Î  ñ ó ä î ó ñ ò ð î é ñ ò â å  Ó ê ð à è í û »  

ï î  ê î í ñ ò è ò ó ö è î í í î ì ó  ï ð å ä ñ ò à â ë å í è þ
Â û ñ ø å ã î  ñ î â å ò à  þ ñ ò è ö è è  ( ä å ë î  î á  ó â î ë ü í å í è è

ñ ó ä ü è  ñ  à ä ì è í è ñ ò ð à ò è â í î é  ä î ë æ í î ñ ò è )  
î ò  1 6  ì à ÿ  2 0 0 7  ã î ä à  ¹  1 - ð ï / 2 0 0 7

Âûâîäû
Ïîëîæåíèå ÷àñòè ïÿòîé ñòàòüè 20 Çàêîíà Óêðàèíû «Î

ñóäîóñòðîéñòâå» íå îòâå÷àåò Êîíñòèòóöèè (ïðèçíàíî íåêî-
íñòèòóöèîííûì),ñîãëàñíî êîòîðîìó ïðåäñåäàòåëü ñóäà,çà-
ìåñòèòåëü ïðåäñåäàòåëÿ ñóäà íàçíà÷àþòñÿ íà äîëæíîñòü è
îñâîáîæäàþòñÿ îò äîëæíîñòè Ïðåçèäåíòîì Óêðàèíû.

Ê ð à ò ê î å  è ç ë î æ å í è å :
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå -

Âûñøèé ñîâåò þñòèöèè - îáðàòèëñÿ â Êîíñòèòóöèîííûé
Ñóä ñ õîäàòàéñòâîì äàòü îôèöèàëüíîå òîëêîâàíèå ïîëî-
æåíèÿ ÷àñòè ïÿòîé ñòàòüè 20 Çàêîíà «Î ñóäîóñòðîéñòâå»
(äàëåå – Çàêîí) “ñóäüÿ ìîæåò áûòü îñâîáîæäåí îò àäìè-
íèñòðàòèâíîé äîëæíîñòè (êðîìå àäìèíèñòðàòèâíûõ
äîëæíîñòåé â Âåðõîâíîì Ñóäå) â ïîðÿäêå,îïðåäåëåííîì
íàñòîÿùåé ñòàòüåé,òàêæå ïî èíèöèàòèâå Âûñøåãî ñîâå-
òà þñòèöèè”.

Êîíñòèòóöèÿ ïðåäîñòàâèëà Ïðåçèäåíòó Óêðàèíû ðÿä
ïîëíîìî÷èé îòíîñèòåëüíî îðãàíèçàöèè è äåÿòåëüíîñòè
ñóäåáíîé âëàñòè. Ïðåçèäåíò Óêðàèíû èìååò ïðàâî â ïî-
ðÿäêå,îïðåäåëåííîì çàêîíîì,íàçíà÷àòü íà äîëæíîñòè è
îñâîáîæäàòü îò äîëæíîñòåé òðåòü ñîñòàâà Êîíñòèòóöè-
îííîãî Ñóäà, îáðàçîâûâàòü ñóäû, îñóùåñòâëÿòü ïåðâîå
íàçíà÷åíèå íà äîëæíîñòü ïðîôåññèîíàëüíîãî ñóäüè
ñðîêîì íà ïÿòü ëåò è îñâîáîæäàòü åãî îò ýòîé äîëæíîñ-

îáùåïðèçíàííûì ïðèíöèïàì ìåæäóíàðîäíîãî ïðàâà,
ïðèîðèòåò êîòîðûõ Ðåñïóáëèêà Áåëàðóñü ñîãëàñíî
ñòàòüå 8 Êîíñòèòóöèè ïðèçíàåò è îáåñïå÷èâàåò ñîîòâåò-
ñòâèå èì çàêîíîäàòåëüñòâà.

Êîíñòèòóöèîííûé Ñóä â ðåøåíèè îò 05.04.2007ã.
ïîäòâåðäèë âûñêàçàííóþ ïðàâîâóþ ïîçèöèþ î ïðÿìîì
äåéñòâèè íîðìû ñòàòüè 60Êîíñòèòóöèè Ðåñïóáëèêè Áå-
ëàðóñü, ãàðàíòèðóþùåé â òîì ÷èñëå è þðèäè÷åñêèì ëè-
öàì ïðàâî íà ñóäåáíóþ çàùèòó. 
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Âûâîäû:
1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðà-

èíû (íåêîíñòèòóöèîííûìè) ïîëîæåíèÿ Çàêîíà Óêðàèíû
“Î ïîëèòè÷åñêèõ ïàðòèÿõ â Óêðàèíå”: 

- ÷àñòè ïåðâîé ñòàòüè 10,à èìåííî ñëîâîñî÷åòàíèå “è
íå ìåíåå ÷åì â äâóõ òðåòÿõ ðàéîíîâ” ïåðåä ñëîâàìè “Àâ-
òîíîìíîé Ðåñïóáëèêè Êðûì”;

- ÷àñòè øåñòîé ñòàòüè 11 îòíîñèòåëüíî îáåñïå÷åíèÿ
îáðàçîâàíèÿ è ðåãèñòðàöèè ïîëèòè÷åñêîé ïàðòèåé ñâîèõ
îáëàñòíûõ, ãîðîäñêèõ, ðàéîííûõ îðãàíèçàöèé, êðîìå “â
áîëüøèíñòâå îáëàñòåé”,è îáÿçàòåëüíîãî îáðàçîâàíèÿ è
ðåãèñòðàöèè ýòèõ îðãàíèçàöèé â Àâòîíîìíîé Ðåñïóáëè-
êå Êðûì.

2. Ïðèçíàòü ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû
(êîíñòèòóöèîííûìè) ïîëîæåíèÿ Çàêîíà Óêðàèíû “Î ïî-
ëèòè÷åñêèõ ïàðòèÿõ â Óêðàèíå”,à èìåííî:

- ÷àñòè ïåðâîé ñòàòüè 10,êðîìå ñëîâîñî÷åòàíèÿ “è íå
ìåíåå ÷åì â äâóõ òðåòÿõ ðàéîíîâ” ïåðåä ñëîâàìè “Àâòî-
íîìíîé Ðåñïóáëèêè Êðûì”, ïðèçíàííîãî íåêîíñòèòóöè-
îííûì â ñîîòâåòñòâèè ñ àáçàöåì âòîðûì ïóíêòà 1 ýòîãî
Ðåøåíèÿ;

- ïóíêòà 3 ÷àñòè âòîðîé ñòàòüè 11,ñîãëàñíî êîòîðîìó
äëÿ ðåãèñòðàöèè ïîëèòè÷åñêîé ïàðòèè â Ìèíèñòåðñòâî
þñòèöèè Óêðàèíû ïðåäñòàâëÿþòñÿ “ïîäïèñè ãðàæäàí Óê-
ðàèíû,ñîáðàííûå â ñîîòâåòñòâèè ñ òðåáîâàíèÿìè íàñòî-
ÿùåãî Çàêîíà â ïîääåðæêó ðåøåíèÿ î ñîçäàíèè ïîëèòè-
÷åñêîé ïàðòèè è óäîñòîâåðåííûå ëèöàìè, ñîáèðàâøèìè
ïîäïèñè”;

- ÷àñòè ïÿòîé ñòàòüè 11,ñîãëàñíî êîòîðîé “ðàçìåð ðå-
ãèñòðàöèîííîãî ñáîðà óñòàíàâëèâàåòñÿ Êàáèíåòîì Ìè-
íèñòðîâ Óêðàèíû”;

- ÷àñòè øåñòîé ñòàòüè 11,êðîìå ïîëîæåíèé,ïðèçíàí-
íûõ íåêîíñòèòóöèîííûìè â ñîîòâåòñòâèè ñ àáçàöåì
òðåòüèì ïóíêòà 1 ýòîãî Ðåøåíèÿ;

- ñòàòüè 15:
“Íå äîïóñêàåòñÿ ôèíàíñèðîâàíèå ïîëèòè÷åñêèõ ïàðòèé:
1) îðãàíàìè ãîñóäàðñòâåííîé âëàñòè è îðãàíàìè

ìåñòíîãî ñàìîóïðàâëåíèÿ, êðîìå ñëó÷àåâ, óêàçàííûõ çà-
êîíîì;
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òè. Îäíàêî ïîëíîìî÷èÿ íàçíà÷àòü ñóäüþ íà äîëæíîñòü
ïðåäñåäàòåëÿ ñóäà, çàìåñòèòåëÿ ïðåäñåäàòåëÿ ñóäà è
îñâîáîæäàòü åãî îò ýòîé äîëæíîñòè Êîíñòèòóöèÿ Ïðåçè-
äåíòó Óêðàèíû íå ïðåäîñòàâèëà. Ñîãëàñíî ïóíêòó 31 ÷àñ-
òè ïåðâîé ñòàòüè 106 Êîíñòèòóöèè ïîëíîìî÷èÿ Ïðåçè-
äåíòà îïðåäåëÿþòñÿ òîëüêî Îñíîâíûì Çàêîíîì. 

Ïðåäîñòàâëåíèå Ïðåçèäåíòó Óêðàèíû ÷àñòüþ ïÿòîé
ñòàòüè 20Çàêîíà ïîëíîìî÷èé íàçíà÷àòü ñóäüþ íà äîëæ-
íîñòü ïðåäñåäàòåëÿ ñóäà,çàìåñòèòåëÿ ïðåäñåäàòåëÿ ñó-
äà,à òàêæå îñâîáîæäàòü åãî îò ýòîé äîëæíîñòè ïðîòèâî-
ðå÷èò ñòàòüå 106 Êîíñòèòóöèè.

Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò, ÷òî âîïðîñ î íàçíà÷å-
íèè íà äîëæíîñòü ïðåäñåäàòåëÿ,çàìåñòèòåëÿ ïðåäñåäà-
òåëÿ ñóäà è îñâîáîæäåíèå åãî îò ýòîé äîëæíîñòè (êðîìå
àäìèíèñòðàòèâíûõ äîëæíîñòåé â Âåðõîâíîì Ñóäå) äîëæ-
íû áûòü óðåãóëèðîâàíû â çàêîíîäàòåëüíîì ïîðÿäêå.

Êîíñòèòóöèîííûé Ñóä èñõîäèò èç òîãî, ÷òî ïîëîæåíèå
÷àñòè ïÿòîé ñòàòüè 20 Çàêîíà îòíîñèòåëüíî ó÷àñòèÿ Âûñ-
øåãî ñîâåòà þñòèöèè â ðåøåíèè âîïðîñà îá îñâîáîæäåíèè
ñóäüè îò àäìèíèñòðàòèâíîé äîëæíîñòè,òåñíî ñâÿçàíî ñ ïî-
ëîæåíèåì ýòîé ÷àñòè ñòàòüè 20Çàêîíà, êîòîðîå ïðèçíàíî
Ñóäîì íåêîíñòèòóöèîííûì. Ââèäó ýòèõ îáñòîÿòåëüñòâ
ïðàêòè÷åñêàÿ íåîáõîäèìîñòü â îôèöèàëüíîì òîëêîâàíèè
ïîëîæåíèÿ ÷àñòè ïÿòîé ñòàòüè 20Çàêîíà,ÿâëÿþùååñÿ ïðåä-
ìåòîì êîíñòèòóöèîííîãî ïðåäñòàâëåíèÿ,îòïàäàåò.

Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ó ê ð à è í û  ï î
ä å ë ó  î  ñ î î ò â å ò ñ ò â è è  Ê î í ñ ò è ò ó ö è è  Ó ê ð à è í û

( ê î í ñ ò è ò ó ö è î í í î ñ ò è )  ï î ë î æ å í è é  ÷ à ñ ò è  ï å ð â î é
ñ ò à ò ü è  1 0 ,  ï ó í ê ò à  3  ÷ à ñ ò è  â ò î ð î é ,  ÷ à ñ ò å é  

ï ÿ ò î é ,  ø å ñ ò î é  ñ ò à ò ü è  1 1 ,  ñ ò à ò ü è  1 5 ,  ÷ à ñ ò è  ï å ð-
â î é  ñ ò à ò ü è  1 7 ,  ñ ò à ò ü è  2 4 ,  ï ó í ê ò à  3  ð à ç ä å ë à  V I

“ Ç à ê ë þ ÷ è ò å ë ü í û å  ï î ë î æ å í è ÿ ”  Ç à ê î í à  
Ó ê ð à è í û  “ Î  ï î ë è ò è ÷ å ñ ê è õ  ï à ð ò è ÿ õ  â  Ó ê ð à è í å ”

ï î  ê î í ñ ò è ò ó ö è î í í î ì ó  ï ð å ä ñ ò à â ë å í è þ  
7 0  í à ð î ä í û õ  ä å ï ó ò à ò î â  Ó ê ð à è í û  ( ä å ë î  î á  

î á ð à ç î â à í è è  ï î ë è ò è ÷ å ñ ê è õ  ï à ð ò è é  â  Ó ê ð à è í å )
î ò  1 2  è þ í ÿ  2 0 0 7  ã î ä à  ¹  2 - ð ï / 2 0 0 7
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ãî ñâèäåòåëüñòâà. Äðóãèå îñíîâàíèÿ äëÿ àííóëèðîâàíèÿ
ðåãèñòðàöèîííîãî ñâèäåòåëüñòâà íå äîïóñêàþòñÿ.

Ðåøåíèå Âåðõîâíîãî Ñóäà Óêðàèíû îá àííóëèðîâàíèè
ðåãèñòðàöèîííîãî ñâèäåòåëüñòâà ïîëèòè÷åñêîé ïàðòèè
âëå÷åò ïðåêðàùåíèå äåÿòåëüíîñòè ïîëèòè÷åñêîé ïàðòèè,
ðîñïóñê åå ðóêîâîäÿùèõ îðãàíîâ, îáëàñòíûõ, ãîðîäñêèõ,
ðàéîííûõ îðãàíèçàöèé è ïåðâè÷íûõ ÿ÷ååê è äðóãèõ óñ-
òàâíûõ îáðàçîâàíèé ïîëèòè÷åñêîé ïàðòèè,ïðåêðàùåíèå
÷ëåíñòâà â ïîëèòè÷åñêîé ïàðòèè”;

- ïóíêòà 3 ðàçäåëà VI “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ”,
ñîãëàñíî êîòîðîìó “ïîëèòè÷åñêèì ïàðòèÿì íå ïîçäíåå
÷åì ÷åðåç îäèí ãîä ïîñëå ïðîâåäåíèÿ áëèæàéøèõ ïî
âðåìåíè ïîñëå âñòóïëåíèÿ â ñèëó íàñòîÿùåãî Çàêîíà
âûáîðîâ â Âåðõîâíóþ Ðàäó Óêðàèíû îñóùåñòâèòü íåîá-
õîäèìûå ìåðû ñ öåëüþ îáåñïå÷åíèÿ âûïîëíåíèÿ òðå-
áîâàíèé íàñòîÿùåãî Çàêîíà,âíåñòè íåîáõîäèìûå óòî÷-
íåíèÿ â óñòàâíûå äîêóìåíòû è ïðåäñòàâèòü èõ â Ìèíèñ-
òåðñòâî þñòèöèè Óêðàèíû”.

Ê ð à ò ê î å  è ç ë î æ å í è å :
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå -

70 íàðîäíûõ äåïóòàòîâ Óêðàèíû - îáðàòèëñÿ â Êîíñòèòó-
öèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâîì ïðèçíàòü íåêîíñ-
òèòóöèîííûìè ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 10,ïóíêòà
3 ÷àñòè âòîðîé, ÷àñòåé ïÿòîé, øåñòîé ñòàòüè 11, ñòàòüè
15,÷àñòè ïåðâîé ñòàòüè 17,ñòàòüè 24,ïóíêòà 3 ðàçäåëà VI
“Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Î ïîëè-
òè÷åñêèõ ïàðòèÿõ â Óêðàèíå” îò 5 àïðåëÿ 2001 ãîäà ¹
2365-²²² (äàëåå - Çàêîí).

Ïðàâî ãðàæäàí íà ñâîáîäó îáúåäèíåíèÿ â ïîëèòè÷åñêèå
ïàðòèè äëÿ îñóùåñòâëåíèÿ è çàùèòû ñâîèõ ïðàâ è ñâîáîä
è óäîâëåòâîðåíèÿ ïîëèòè÷åñêèõ, ýêîíîìè÷åñêèõ, ñîöèàëü-
íûõ, êóëüòóðíûõ è èíûõ èíòåðåñîâ îïðåäåëÿåòñÿ è ãàðàí-
òèðóåòñÿ Êîíñòèòóöèåé Óêðàèíû (÷àñòü ïåðâàÿ ñòàòüè 36). 

Ïîëîæåíèå ÷àñòè âòîðîé ñòàòüè 3 Çàêîíà, ñîãëàñíî
êîòîðîìó ïîëèòè÷åñêèå ïàðòèè â Óêðàèíå ñîçäàþòñÿ è
äåéñòâóþò òîëüêî ñî âñåóêðàèíñêèì ñòàòóñîì, ñîîòâåò-
ñòâóåò êîíñòèòóöèîííûì íîðìàì, êîòîðûå ãàðàíòèðóþò
ñâîáîäó ïîëèòè÷åñêîé äåÿòåëüíîñòè, íå çàïðåùåííîé
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2) ãîñóäàðñòâåííûìè è êîììóíàëüíûìè ïðåäïðèÿòèÿ-
ìè,ó÷ðåæäåíèÿìè è îðãàíèçàöèÿìè,à òàêæå ïðåäïðèÿòè-
ÿìè,ó÷ðåæäåíèÿìè è îðãàíèçàöèÿìè,â èìóùåñòâå êîòî-
ðûõ åñòü äîëè (ïàè,àêöèè),ÿâëÿþùèåñÿ ãîñóäàðñòâåííîé
ëèáî êîììóíàëüíîé ñîáñòâåííîñòüþ, èëè ïðèíàäëåæà-
ùèå íåðåçèäåíòàì;

3) èíîñòðàííûìè ãîñóäàðñòâàìè è èõ ãðàæäàíàìè,
ïðåäïðèÿòèÿìè,ó÷ðåæäåíèÿìè,îðãàíèçàöèÿìè;

4) áëàãîòâîðèòåëüíûìè è ðåëèãèîçíûìè îáúåäèíåíè-
ÿìè è îðãàíèçàöèÿìè;

5) àíîíèìíûìè ëèöàìè èëè ïîä ïñåâäîíèìîì;
6) ïîëèòè÷åñêèìè ïàðòèÿìè,íå âõîäÿùèìè â èçáèðà-

òåëüíûé áëîê ïîëèòè÷åñêèõ ïàðòèé.
Èíôîðìàöèÿ î ïîñòóïëåíèè íà ñ÷åò ïîëèòè÷åñêîé

ïàðòèè ñðåäñòâ, çàïðåùåííûõ íàñòîÿùèì Çàêîíîì, äî-
âîäèòñÿ ñîîòâåòñòâóþùèì áàíêîâñêèì ó÷ðåæäåíèåì äî
ñâåäåíèÿ Ìèíèñòåðñòâà þñòèöèè Óêðàèíû.

Ñðåäñòâà,êîòîðûå ïîñòóïèëè ïîëèòè÷åñêèì ïàðòèÿì ñ
íàðóøåíèåì òðåáîâàíèé, ïðåäóñìîòðåííûõ íàñòîÿùèì
Çàêîíîì,ïåðå÷èñëÿþòñÿ ïîëèòè÷åñêèìè ïàðòèÿìè â Ãî-
ñóäàðñòâåííûé áþäæåò Óêðàèíû èëè âçûñêèâàþòñÿ â äî-
õîä ãîñóäàðñòâà â ñóäåáíîì ïîðÿäêå”;

- ÷àñòè ïåðâîé ñòàòüè 17 (â ðåäàêöèè îò 5 àïðåëÿ 2001
ãîäà), ñîãëàñíî êîòîðîé “ïîëèòè÷åñêàÿ ïàðòèÿ îáÿçàíà
åæåãîäíî îïóáëèêîâûâàòü â îáùåãîñóäàðñòâåííîì ñðåä-
ñòâå ìàññîâîé èíôîðìàöèè ôèíàíñîâûé îò÷åò î äîõîäàõ
è ðàñõîäàõ, à òàêæå îò÷åò îá èìóùåñòâå ïîëèòè÷åñêîé
ïàðòèè”;

- ñòàòüè 24:
“Â ñëó÷àå íåâûïîëíåíèÿ ïîëèòè÷åñêîé ïàðòèåé òðåáî-

âàíèÿ ÷àñòè øåñòîé ñòàòüè 11 íàñòîÿùåãî Çàêîíà,îáíà-
ðóæåíèÿ â òå÷åíèå òðåõ ëåò ñî äíÿ ðåãèñòðàöèè ïîëèòè-
÷åñêîé ïàðòèè íåäîñòîâåðíûõ ñâåäåíèé â ïðåäñòàâëåí-
íûõ íà ðåãèñòðàöèþ äîêóìåíòàõ, íåâûäâèæåíèÿ ïîëèòè-
÷åñêîé ïàðòèåé ñâîèõ êàíäèäàòîâ ïî âûáîðàì Ïðåçèäåí-
òà Óêðàèíû è âûáîðàì íàðîäíûõ äåïóòàòîâ Óêðàèíû â òå-
÷åíèå äåñÿòè ëåò îðãàí,çàðåãèñòðèðîâàâøèé ïîëèòè÷åñ-
êóþ ïàðòèþ,äîëæåí îáðàòèòüñÿ â Âåðõîâíûé Ñóä Óêðàè-
íû ñ ïðåäñòàâëåíèåì îá àííóëèðîâàíèè ðåãèñòðàöèîííî-
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ðîäà Êèåâ è Ñåâàñòîïîëü. Êîíñòèòóöèÿ Óêðàèíû,ïðåäîñ-
òàâëÿÿ Àâòîíîìíîé Ðåñïóáëèêå Êðûì îñîáûé ñòàòóñ, îä-
íîâðåìåííî ïðîâîçãëàøàåò åå íåîòúåìëåìîé ñîñòàâíîé
÷àñòüþ Óêðàèíû (ñòàòüÿ 134) è èìåííî ïîýòîìó íå óñòà-
íàâëèâàåò àâòîíîìèè ñïåöèàëüíûõ ïðåôåðåíöèé îòíîñè-
òåëüíî ïðåèìóùåñòâ â âîïðîñàõ ôîðìèðîâàíèÿ ïîëèòè-
÷åñêèõ ïàðòèé ïåðåä äðóãèìè ñóáúåêòàìè àäìèíèñòðàòèâ-
íî-òåððèòîðèàëüíîãî óñòðîéñòâà Óêðàèíû è íå îòíîñèò ê
åå âåäåíèþ ëþáûå âîïðîñû,ñâÿçàííûå ñ ñîçäàíèåì èëè
äåÿòåëüíîñòüþ ïîëèòè÷åñêèõ ïàðòèé (ñòàòüè 137,138).

Âûäåëåíèå Àâòîíîìíîé Ðåñïóáëèêè Êðûì â ÷àñòè
ïåðâîé ñòàòüè 10 Çàêîíà èç îáùåãî ÷èñëà ñóáúåêòîâ óêà-
çàííîé ñèñòåìû óñòðîéñòâà íàðóøàåò êîíñòèòóöèîííûé
ïðèíöèï ðàâåíñòâà âñåõ ãðàæäàí Óêðàèíû â çàâèñèìîñ-
òè îò ìåñòà èõ ïðîæèâàíèÿ. 

Òàêàÿ ïîçèöèÿ ñîîòâåòñòâóåò Ðåøåíèþ Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû îò 3 ìàðòà 1998 ãîäà ¹ 2-ðï/98 (äå-
ëî îá îáúåäèíåíèÿõ ãðàæäàí â Àâòîíîìíîé Ðåñïóáëèêå
Êðûì), â êîòîðîì ïîä÷åðêèâàåòñÿ, ÷òî ê âåäåíèþ Àâòî-
íîìíîé Ðåñïóáëèêè Êðûì íå îòíåñåíî íîðìàòèâíîå ðå-
ãóëèðîâàíèå âîïðîñîâ ñîçäàíèÿ è äåÿòåëüíîñòè ïîëèòè-
÷åñêèõ ïàðòèé,à òàêæå îòìå÷àåòñÿ,÷òî ñîçäàíèå ïîëèòè-
÷åñêèõ ïàðòèé ñ îáùåêðûìñêèì ñòàòóñîì äëÿ æèòåëåé
ëèøü Àâòîíîìíîé Ðåñïóáëèêè Êðûì íå ñîãëàñîâûâàåòñÿ
ñ ïðèíöèïàìè, óñòàíîâëåííûìè ÷àñòÿìè ïåðâîé, âòîðîé
ñòàòüè 24 Êîíñòèòóöèè Óêðàèíû,ñîãëàñíî êîòîðûì ãðàæ-
äàíå Óêðàèíû èìåþò ðàâíûå êîíñòèòóöèîííûå ïðàâà è
ñâîáîäû è íå ìîæåò áûòü ïðèâèëåãèé èëè îãðàíè÷åíèé
ïðàâ è ñâîáîä ãðàæäàí, â ÷àñòíîñòè â çàâèñèìîñòè îò
ìåñòà èõ ïðîæèâàíèÿ.

Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ó ê ð à è í û  
ï î  ä å ë ó  î  ñ î î ò â å ò ñ ò â è è  Ê î í ñ ò è ò ó ö è è  Ó ê ð à è í û

( ê î í ñ ò è ò ó ö è î í í î ñ ò è )  ï å ð â î ã î  ï ð å ä ë î æ å í è ÿ
ï ó í ê ò à  2  ð à ç ä å ë à  I I  “ Ç à ê ë þ ÷ è ò å ë ü í û å  

ï î ë î æ å í è ÿ ”  Ç à ê î í à  Ó ê ð à è í û  “ Î  â í å ñ å í è è  
è ç ì å í å í è é  â  ñ ò à ò ü þ  4 3  Ç à ê î í à  Ó ê ð à è í û  

“ Î  ï å í ñ è î í í î ì  î á å ñ ï å ÷ å í è è  â î å í í î ñ ë ó æ à ù è õ ,
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Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû (÷àñòü ÷åòâåðòàÿ
ñòàòüè 15), ïðîâîçãëàøàþò íåîò÷óæäàåìîñòü è íåðóøè-
ìîñòü ïðàâ è ñâîáîä ÷åëîâåêà (ñòàòüÿ 21), óñòàíàâëèâà-
þò ïðàâà êàæäîãî ÷åëîâåêà íà ñâîáîäíîå ðàçâèòèå ñâî-
åé ëè÷íîñòè,åñëè ïðè ýòîì íå íàðóøàþòñÿ ïðàâà è ñâî-
áîäû äðóãèõ ëþäåé (ñòàòüÿ 23).

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ïîëîæå-
íèå ÷àñòè ïåðâîé ñòàòüè 10 Çàêîíà î íåîáõîäèìîñòè
ïîääåðæêè ñîçäàíèÿ ïîëèòè÷åñêîé ïàðòèè ïîäïèñÿìè
íå ìåíåå äåñÿòè òûñÿ÷ ãðàæäàí Óêðàèíû ÿâëÿåòñÿ äîêà-
çàòåëüñòâîì âîïëîùåíèÿ êîíñòèòóöèîííûõ îñíîâ äåÿ-
òåëüíîñòè îäíîé èç ôîðì îáùåñòâåííîãî îáúåäèíåíèÿ
è ãàðàíòèåé îáåñïå÷åíèÿ èìåííî îáùåãîñóäàðñòâåííî-
ãî ñòàòóñà ïîëèòè÷åñêîé ñèëû è ñîçäàíèå ðàâíûõ ïîòåí-
öèàëüíûõ âîçìîæíîñòåé äëÿ âñåõ ïîëèòè÷åñêèõ ïàðòèé.

Óñòàíîâëåííûå ñòàòüåé 15 Çàêîíà îãðàíè÷åíèÿ, ñîã-
ëàñíî êîòîðûì íå äîïóñêàåòñÿ ôèíàíñèðîâàíèå ïîëèòè-
÷åñêèõ ïàðòèé îðãàíàìè ãîñóäàðñòâåííîé âëàñòè è ìåñò-
íîãî ñàìîóïðàâëåíèÿ (êðîìå ñëó÷àåâ, óêàçàííûõ çàêî-
íîì),ãîñóäàðñòâåííûìè è êîììóíàëüíûìè ïðåäïðèÿòèÿ-
ìè, àíîíèìíûìè ëèöàìè è äðóãèìè ñóáúåêòàìè, ïðåæäå
âñåãî çàêëàäûâàþò ðàâíûå ïðåäïîñûëêè äëÿ äåÿòåëü-
íîñòè âñåõ ïîëèòè÷åñêèõ ïàðòèé,äîëæíû îáåñïå÷èòü çà-
ùèòó ïðàâ è ñâîáîä äðóãèõ ëþäåé,êîòîðûå íå ÿâëÿþòñÿ
÷ëåíàìè ýòèõ ïîëèòè÷åñêèõ îáúåäèíåíèé.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû èñõîäèò èç òîãî,÷òî çà-
êîíîäàòåëü èìååò ïðàâî íà îñíîâàíèè Êîíñòèòóöèè Óêðà-
èíû è ìåæäóíàðîäíî-ïðàâîâûõ àêòîâ,ðàòèôèöèðîâàííûõ
Óêðàèíîé,äîïîëíèòåëüíî óðåãóëèðîâàòü ïðàâîâîé ñòàòóñ
ïîëèòè÷åñêèõ ïàðòèé ïóòåì óñòàíîâëåíèÿ íîðìàìè Çàêî-
íà ïðîöåäóðû èõ ñîçäàíèÿ,ïîðÿäêà ãîñóäàðñòâåííîé ðå-
ãèñòðàöèè è êîíòðîëÿ çà èõ äåÿòåëüíîñòüþ,íî ïðè óñëî-
âèè, åñëè ýòè íîðìû íå ñóçÿò îáúåì êîíñòèòóöèîííûõ
ïðàâ íà ñâîáîäó îáúåäèíåíèÿ â ïîëèòè÷åñêèå ïàðòèè è
íå ñäåëàþò íåâîçìîæíûì ðåàëèçàöèþ ïðàâà êàæäîãî íà
ïðîÿâëåíèå ñâîåé ïîëèòè÷åñêîé ïîçèöèè. 

Ñîãëàñíî ñòàòüå 133 Êîíñòèòóöèè Óêðàèíû ñèñòåìó àä-
ìèíèñòðàòèâíî-òåððèòîðèàëüíîãî óñòðîéñòâà Óêðàèíû
ñîñòàâëÿþò: Àâòîíîìíàÿ Ðåñïóáëèêà Êðûì,24 îáëàñòè,ãî-
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òàâà îðãàíîâ âíóòðåííèõ äåë è íåêîòîðûõ äðóãèõ ëèö”,
èìåþò ïðàâî íà ïåðåðàñ÷åò ïåíñèé ñ ó÷åòîì ïîëîæåíèé
ýòîãî Çàêîíà è âûïëàòó 50 ïðîöåíòîâ ïåðå÷èñëåííîé
ïåíñèè ñ 1 ÿíâàðÿ 2005 ãîäà, à ñ 1 ÿíâàðÿ 2006 ãîäà –
100 ïðîöåíòîâ ïåðå÷èñëåííîé ïåíñèè”.

2. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó
îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòè òðåòüåé
ñòàòüè 43,ñòàòåé 51,55,÷àñòè òðåòüåé ñòàòüè 63 Çàêîíà
Óêðàèíû “Î ïåíñèîííîì îáåñïå÷åíèè ëèö,óâîëåííûõ èç
âîåííîé ñëóæáû,è íåêîòîðûõ äðóãèõ ëèö” íà îñíîâàíèè
ïóíêòà 3 ñòàòüè 45 Çàêîíà Óêðàèíû “Î Êîíñòèòóöèîííîì
Ñóäå Óêðàèíû” – íåïîäâåäîìñòâåííîñòü Êîíñòèòóöèîí-
íîìó Ñóäó Óêðàèíû âîïðîñîâ,ïîäíÿòûõ â êîíñòèòóöèîí-
íûõ ïðåäñòàâëåíèÿõ è îáðàùåíèÿõ, è § 51 Ðåãëàìåíòà
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû.

Ê ð à ò ê î å  è ç ë î æ å í è å :
Ñóáúåêòû ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå –

51 è 48 íàðîäíûõ äåïóòàòîâ Óêðàèíû – îáðàòèëèñü â
Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ õîäàòàéñòâàìè ïðèçíàòü
ïåðâîå ïðåäëîæåíèå ïóíêòà 2 ðàçäåëà II “Çàêëþ÷èòåëü-
íûå ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Î âíåñåíèè èçìåíåíèé
â ñòàòüþ 43 Çàêîíà Óêðàèíû “Î ïåíñèîííîì îáåñïå÷åíèè
âîåííîñëóæàùèõ,ëèö íà÷àëüñòâóþùåãî è ðÿäîâîãî ñîñòà-
âà îðãàíîâ âíóòðåííèõ äåë è íåêîòîðûõ äðóãèõ ëèö” îò 15
èþíÿ 2004 ãîäà ¹ 1769–IV (äàëåå – Çàêîí ¹ 1769–IV) íå
ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû (íåêîíñòèòóöè-
îííûì), è ïðåäîñòàâèòü îôèöèàëüíîå òîëêîâàíèå ïîëî-
æåíèé ÷àñòè òðåòüåé ñòàòüè 43,ñòàòåé 51,55,÷àñòè òðåòü-
åé ñòàòüè 63 Çàêîíà Óêðàèíû “Î ïåíñèîííîì îáåñïå÷å-
íèè ëèö,óâîëåííûõ èç âîåííîé ñëóæáû,è íåêîòîðûõ äðó-
ãèõ ëèö” îò 9 àïðåëÿ 1992 ãîäà ¹ 2262–ÕII (äàëåå – Çà-
êîí ¹ 2262–Õ²²),ñóáúåêòû ïðàâà íà êîíñòèòóöèîííîå îá-
ðàùåíèå – Êîìèòåò ïî çàùèòå ïðàâ âîåííîñëóæàùèõ è
ðàáîòíèêîâ Ìèíèñòåðñòâà âíóòðåííèõ äåë Óêðàèíû è
Ñëóæáû áåçîïàñíîñòè Óêðàèíû “Çà ñïðàâåäëèâîñòü”,
Ïàðòèÿ ðàçâèòèÿ,ïðàâîçàùèòû íåãîñóäàðñòâåííûõ îðãà-
íèçàöèé Óêðàèíû “Ïàðòèÿ ïðàâîçàùèòû”,Óêðàèíñêèé ñî-
þç âåòåðàíîâ Àôãàíèñòàíà,ãðàæäàíå Òîêàðü Ñ.Ñ.,Èîðäà-
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ë è ö  í à ÷ à ë ü ñ ò â ó þ ù å ã î  è  ð ÿ ä î â î ã î  ñ î ñ ò à â à  
î ð ã à í î â  â í ó ò ð å í í è õ  ä å ë  è  í å ê î ò î ð û õ  ä ð ó ã è õ

ë è ö ”  è  î á  î ô è ö è à ë ü í î ì  ò î ë ê î â à í è è  
ï î ë î æ å í è é  ÷ à ñ ò è  ò ð å ò ü å é  ñ ò à ò ü è  4 3 ,  ñ ò à ò å é

5 1 ,  5 5 ,  ÷ à ñ ò è  ò ð å ò ü å é  ñ ò à ò ü è  6 3  Ç à ê î í à  
Ó ê ð à è í û  “ Î  ï å í ñ è î í í î ì  î á å ñ ï å ÷ å í è è  ë è ö ,

ó â î ë å í í û õ  è ç  â î å í í î é  ñ ë ó æ á û ,  è  í å ê î ò î ð û õ
ä ð ó ã è õ  ë è ö ” ,  î á  î ô è ö è à ë ü í î ì  ò î ë ê î â à í è è  

ï î ë î æ å í è é  ÷ à ñ ò è  ò ð å ò ü å é  ñ ò à ò ü è  4 3 ,  ñ ò à ò å é
5 1 ,  5 5 ,  ÷ à ñ ò è  ò ð å ò ü å é  ñ ò à ò ü è  6 3  Ç à ê î í à  

Ó ê ð à è í û  “ Î  ï å í ñ è î í í î ì  î á å ñ ï å ÷ å í è è  ë è ö ,
ó â î ë å í í û õ  è ç  â î å í í î é  ñ ë ó æ á û ,  è  í å ê î ò î ð û õ

ä ð ó ã è õ  ë è ö ”  ï î  ê î í ñ ò è ò ó ö è î í í û ì  
ï ð å ä ñ ò à â ë å í è ÿ ì  5 1  è  4 8   í à ð î ä í û õ  

ä å ï ó ò à ò î â  Ó ê ð à è í û ,  à  ò à ê æ å  ç à  
ê î í ñ ò è ò ó ö è î í í û ì è  î á ð à ù å í è ÿ ì è  Ê î ì è ò å ò à  

ï î  ç à ù è ò å  ï ð à â  â î å í í î ñ ë ó æ à ù è õ  è  
ð à á î ò í è ê î â  Ì è í è ñ ò å ð ñ ò â à  â í ó ò ð å í í è õ  ä å ë  
Ó ê ð à è í û  è  Ñ ë ó æ á û  á å ç î ï à ñ í î ñ ò è  Ó ê ð à è í û

“ Ç à  ñ ï ð à â å ä ë è â î ñ ò ü ” ,  Ï à ð ò è è  ð à ç â è ò è ÿ ,  
ï ð à â î ç à ù è ò û  í å ã î ñ ó ä à ð ñ ò â å í í û õ  î ð ã à í è ç à ö è é

Ó ê ð à è í û  “ Ï à ð ò è ÿ  ï ð à â î ç à ù è ò û ” ,  Ó ê ð à è í ñ ê î ã î
ñ î þ ç à  â å ò å ð à í î â  À ô ã à í è ñ ò à í à ,  ã ð à æ ä à í  

Ò î ê à ð ÿ  Ñ ò å ï à í à  Ñ å ì å í î â è ÷ à ,  È î ð ä à í î â à  
Ô è ë è ï ï à  Ô å î ä î ñ ü å â è ÷ à  ( ä å ë î  î  ï å ð å ð à ñ ÷ å ò å

ï å í ñ è é  â î å í í î ñ ë ó æ à ù è õ )  
î ò  1 4  è þ í ÿ  2 0 0 7  ã î ä à  ¹  3 - ð ï / 2 0 0 7

Âûâîäû:
1. Ïðèçíàòü ñîîòâåòñòâóþùèì Êîíñòèòóöèè Óêðàèíû

(êîíñòèòóöèîííûì) ïåðâîå ïðåäëîæåíèå ïóíêòà 2 ðàçäå-
ëà II “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Î
âíåñåíèè èçìåíåíèé â ñòàòüþ 43 Çàêîíà Óêðàèíû “Î
ïåíñèîííîì îáåñïå÷åíèè âîåííîñëóæàùèõ, ëèö íà÷àëü-
ñòâóþùåãî è ðÿäîâîãî ñîñòàâà îðãàíîâ âíóòðåííèõ äåë è
íåêîòîðûõ äðóãèõ ëèö” îò 15 èþíÿ 2004 ãîäà ¹ 1769-²:
“Óñòàíîâèòü,÷òî ëèöà,êîòîðûì ðàíåå íàçíà÷åíû ïåíñèè
ñîãëàñíî Çàêîíó Óêðàèíû “Î ïåíñèîííîì îáåñïå÷åíèè
âîåííîñëóæàùèõ, ëèö íà÷àëüñòâóþùåãî è ðÿäîâîãî ñîñ-
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íèÿ ïðàâ è ñâîáîä, òî åñòü èõ êîëè÷åñòâåííîé õàðàêòå-
ðèñòèêè” (àáçàöû ïÿòûé,øåñòîé ïóíêòà 4). 

Àíàëèç ïåðâîãî ïðåäëîæåíèÿ ïóíêòà 2 ðàçäåëà II
“Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà ¹ 1769–IV ñâèäå-
òåëüñòâóåò î òîì,÷òî ñìûñë ïðàâà íà ñîöèàëüíóþ çàùè-
òó ëèö,êîòîðûì ðàíåå íàçíà÷åíû ïåíñèè ñîãëàñíî Çàêî-
íó ¹ 2262–Õ²², îñòàëñÿ íåèçìåííûì, ïîñêîëüêó Çàêîí 
¹ 1769–IV íå èçìåíèë ñóùåñòâóþùåãî íà äåíü åãî ïðè-
íÿòèÿ ïðèîáðåòåííîãî ïðàâà ëèö íà ïîëó÷åíèå ïåíñèé.
Ýòèì ïîëîæåíèåì Âåðõîâíàÿ Ðàäà Óêðàèíû íà îñíîâà-
íèè ïóíêòîâ 3,5 ÷àñòè ïåðâîé ñòàòüè 85,ïóíêòîâ 1,6 ÷àñ-
òè ïåðâîé ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû óñòàíîâèëà
òîëüêî ïîðÿäîê âûïëàòû ïåðå÷èñëåííîé ïåíñèè ëèöàì,
êîòîðûì ðàíåå íàçíà÷åíû ïåíñèè ñîãëàñíî Çàêîíó ¹
2262–Õ²² è êîòîðûå èìåþò ïðàâî íà ïåðåðàñ÷åò ïåíñèé ñ
ó÷åòîì ïîëîæåíèé Çàêîíà ¹ 1769–IV,÷òî çàêëþ÷àåòñÿ â
ïîýòàïíîé âûïëàòå ïåíñèé âîåííîñëóæàùèì è äðóãèì
ëèöàì íà÷èíàÿ ñ 1 ÿíâàðÿ 2005 ãîäà â ðàçìåðå 50ïðî-
öåíòîâ ïåðå÷èñëåííîé ïåíñèè,à ñ 1 ÿíâàðÿ 2006 ãîäà -
100 ïðîöåíòîâ ïåðå÷èñëåííîé ïåíñèè.

Òî åñòü çàêîíîäàòåëü, ââîäÿ òàêîé ïîðÿäîê âûïëàòû
ïåðå÷èñëåííîé ïåíñèè,íå íàðóøèë íîðì ñòàòüè 22 Êîíñ-
òèòóöèè Óêðàèíû.

Ïóíêò 2 ðàçäåëà II “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çà-
êîíà ¹ 1769–IV ñîäåðæèò îãîâîðêó: “Â ñëó÷àå åñëè â
ñëåäñòâèå ïåðåðàñ÷åòà ïî íîðìàì ýòîãî Çàêîíà ðàçìåð
ïåíñèè èëè âûïëà÷èâàåìîé â ïåðèîä ñ 1 ÿíâàðÿ 2005
ãîäà ïî 1 ÿíâàðÿ 2006 ãîäà åå ÷àñòè óìåíüøàåòñÿ,ïåí-
ñèÿ âûïëà÷èâàåòñÿ â ðàíåå óñòàíîâëåííîì ðàçìåðå”.
Óêàçàííûé ïîðÿäîê âûïëàòû ïåðå÷èñëåííîé ïåíñèè èñê-
ëþ÷àåò âîçìîæíîñòü óìåíüøåíèÿ ðàçìåðà ïåíñèè, ÷òî
ñîãëàñîâûâàåòñÿ ñ ÷àñòüþ òðåòüåé ñòàòüè 22 Êîíñòèòó-
öèè Óêðàèíû.

Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ó ê ð à è í û  
ï î  ä å ë ó  î  ñ î î ò â å ò ñ ò â è è  Ê î í ñ ò è ò ó ö è è  Ó ê ð à è í û

( ê î í ñ ò è ò ó ö è î í í î ñ ò è )  î ò ä å ë ü í û õ  ï î ë î æ å í è é
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íîâ Ï.Ô. - ïðåäîñòàâèòü îôèöèàëüíîå òîëêîâàíèå ïîëî-
æåíèé ÷àñòè òðåòüåé ñòàòüè 43,ñòàòåé 51,55,÷àñòè òðåòü-
åé ñòàòüè 63 Çàêîíà ¹ 2262-Õ²². 

Ñîãëàñíî ïåðâîìó ïðåäëîæåíèþ ïóíêòà 2 ðàçäåëà II
“Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà ¹ 1769-IV ëèöà,
êîòîðûì ðàíåå íàçíà÷åíû ïåíñèè,èìåþò ïðàâî íà èõ ïå-
ðåðàñ÷åò ñ ó÷åòîì ïîëîæåíèé Çàêîíà ¹ 1769-IV è âûï-
ëàòó 50 ïðîöåíòîâ ïåðå÷èñëåííîé ïåíñèè ñ 1 ÿíâàðÿ
2005 ãîäà,à ñ 1 ÿíâàðÿ 2006 ãîäà - 100ïðîöåíòîâ ïåðå-
÷èñëåííîé ïåíñèè.

Ñòàòüÿ 22 Êîíñòèòóöèè Óêðàèíû ñîäåðæèòñÿ â ðàçäå-
ëå II, â êîòîðîì çàêðåïëåíû îñíîâíûå ïðàâà è ñâîáîäû
÷åëîâåêà è ãðàæäàíèíà. Ïðàâî íà ïåíñèîííîå îáåñïå÷å-
íèå ëèöà ÿâëÿåòñÿ ñîñòàâíîé ïðàâà íà ñîöèàëüíóþ çà-
ùèòó, ïðåäóñìîòðåííîé Êîíñòèòóöèåé Óêðàèíû. Ìåõà-
íèçì ðåàëèçàöèè ýòîãî ïðàâà âîåííîñëóæàùèõ è íåêîòî-
ðûõ äðóãèõ êàòåãîðèé ëèö, óñòàíîâëåííûé Çàêîíîì ¹
2262-Õ²², îïðåäåëÿåò óñëîâèÿ, íîðìû è ïîðÿäîê òàêîãî
ïåíñèîííîãî îáåñïå÷åíèÿ.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â ìîòèâèðîâî÷íîé ÷àñ-
òè ñâîåãî Ðåøåíèÿ îò 11 îêòÿáðÿ 2005 ãîäà ¹ 8-ðï/2005
(äåëî îá óðîâíå ïåíñèè è åæåìåñÿ÷íîãî ïîæèçíåííîãî
äåíåæíîãî ñîäåðæàíèÿ) êîíñòàòèðîâàë: “Ñîäåðæàíèå
ïðàâ è ñâîáîä ÷åëîâåêà - ýòî óñëîâèÿ è ñðåäñòâà,êîòî-
ðûå îïðåäåëÿþò ìàòåðèàëüíûå è äóõîâíûå âîçìîæíîñòè
÷åëîâåêà, íåîáõîäèìûå äëÿ óäîâëåòâîðåíèÿ ïîòðåáíîñ-
òåé åãî ñóùåñòâîâàíèÿ è ðàçâèòèÿ. Îáúåì ïðàâ ÷åëîâå-
êà - ýòî êîëè÷åñòâåííûå ïîêàçàòåëè ñîîòâåòñòâóþùèõ
âîçìîæíîñòåé, êîòîðûå õàðàêòåðèçóþò åãî ìíîæåñòâåí-
íîñòü, âåëè÷èíó, èíòåíñèâíîñòü è ñòåïåíü ïðîÿâëåíèÿ è
âûðàæåíû â îïðåäåëåííûõ åäèíèöàõ èçìåðåíèÿ.

Ñóæåíèå ñîäåðæàíèÿ ïðàâ è ñâîáîä îçíà÷àåò óìåíü-
øåíèå ïðèçíàêîâ, ñîäåðæàòåëüíûõ õàðàêòåðèñòèê âîç-
ìîæíîñòåé ÷åëîâåêà, êîòîðûå îòîáðàæàþòñÿ ñîîòâåò-
ñòâóþùèìè ïðàâàìè è ñâîáîäàìè,òî åñòü êà÷åñòâåííûõ
õàðàêòåðèñòèê ïðàâà. Ñóæåíèå îáúåìà ïðàâ è ñâîáîä -
ýòî óìåíüøåíèå êðóãà ñóáúåêòîâ, ðàçìåðà òåððèòîðèè,
âðåìåíè, ðàçìåðà èëè êîëè÷åñòâà áëàã èëè ëþáûõ äðó-
ãèõ êîëè÷åñòâåííî èçìåðèìûõ ïîêàçàòåëåé èñïîëüçîâà-
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- ïóíêòà 33 ñòàòüè 71, êîòîðûì îñòàíîâëåíî íà 2007
ãîä äåéñòâèå “àáçàöà ïåðâîãî ÷àñòè ÷åòâåðòîé ñòàòüè 43
(îòíîñèòåëüíî îïðåäåëåíèÿ ðàçìåðà åæåìåñÿ÷íîãî ïî-
æèçíåííîãî äåíåæíîãî ñîäåðæàíèÿ áåç îãðàíè÷åíèÿ åãî
ïðåäåëüíîãî ðàçìåðà) Çàêîíà Óêðàèíû “Î ñòàòóñå ñóäåé”;

- ïóíêòà 49 ñòàòüè 71,êîòîðûì îñòàíîâëåíî íà 2007 ãîä
äåéñòâèå “àáçàöà òðåòüåãî ïóíêòà 1 Ïîñòàíîâëåíèÿ Âåð-
õîâíîé Ðàäû Óêðàèíû “Î ïîðÿäêå ââåäåíèÿ â äåéñòâèå
Çàêîíà Óêðàèíû “Î ñòàòóñå ñóäåé” ... îòíîñèòåëüíî îïðå-
äåëåíèÿ îðãàíîâ,âûïëà÷èâàåìûõ åæåìåñÿ÷íîå ïîæèçíåí-
íîå äåíåæíîå ñîäåðæàíèå ñóäüÿì â îòñòàâêå”; 

- ïóíêòà 50 ñòàòüè 71, êîòîðûì îñòàíîâëåíî íà 2007
ãîä äåéñòâèå “÷àñòè âòîðîé ñòàòüè 123 (îòíîñèòåëüíî
ðàçìåðà çàðàáîòíîé ïëàòû ðàáîòíèêîâ àïïàðàòà ñóäîâ è
ðàáîòíèêîâ ãîñóäàðñòâåííîé ñóäåáíîé àäìèíèñòðàöèè),
÷àñòè âòîðîé ñòàòüè 130 (îòíîñèòåëüíî ïðèðàâíèâàíèÿ
ïî óñëîâèÿì îïëàòû òðóäà) Çàêîíà Óêðàèíû “Î ñóäîóñò-
ðîéñòâå Óêðàèíû”,â ÷àñòè, êîòîðàÿ êàñàåòñÿ ðàáîòíèêîâ
àïïàðàòà ñóäîâ è ðàáîòíèêîâ ãîñóäàðñòâåííîé ñóäåáíîé
àäìèíèñòðàöèè;

– ñòàòüè 97, ñîãëàñíî êîòîðîé “ñ 1 ÿíâàðÿ 2007 ãîäà
ìàêñèìàëüíûé ðàçìåð ïåíñèè èëè åæåìåñÿ÷íîãî ïîæèç-
íåííîãî äåíåæíîãî ñîäåðæàíèÿ (ñ ó÷åòîì íàäáàâîê, ïî-
âûøåíèé, äîïîëíèòåëüíûõ ïåíñèé,öåëåâîé äåíåæíîé ïî-
ìîùè è ïåíñèé çà îñîáûå çàñëóãè ïåðåä Óêðàèíîé è äðó-
ãèõ äîïëàò ê ïåíñèÿì, óñòàíîâëåííûõ çàêîíîäàòåëü-
ñòâîì),íàçíà÷åííûõ (ïåðå÷èñëåííûõ) â 2006 – 2007 ãîäàõ
ñîîòâåòñòâåííî… çàêîíó Óêðàèíû “Î ãîñóäàðñòâåííîé
ñëóæáå” ... íå ìîæåò ïðåâûøàòü 12 ìèíèìàëüíûõ ðàçìå-
ðîâ ïåíñèè ïî âîçðàñòó,óñòàíîâëåííîé àáçàöåì ïåðâûì
÷àñòè ïåðâîé ñòàòüè 28 Çàêîíà Óêðàèíû “Îá îáùåîáÿçà-
òåëüíîì ãîñóäàðñòâåííîì ïåíñèîííîì ñòðàõîâàíèè”,à ïî
äðóãèì êàòåãîðèÿì ïåíñèîíåðîâ ðàçìåð ïåíñèè èëè åæå-
ìåñÿ÷íîãî ïîæèçíåííîãî äåíåæíîãî ñîäåðæàíèÿ (ñ ó÷å-
òîì íàäáàâîê,ïîâûøåíèé,äîïîëíèòåëüíûõ ïåíñèé,öåëå-
âîé äåíåæíîé ïîìîùè è ïåíñèé çà îñîáûå çàñëóãè ïåðåä
Óêðàèíîé è äðóãèõ äîïëàò ê ïåíñèÿì,óñòàíîâëåííûõ çàêî-
íîäàòåëüñòâîì),íàçíà÷åííûõ (ïåðå÷èñëåííûõ) â 2007 ãî-
äó,íå ìîæåò ïðåâûøàòü 10òûñÿ÷ ãðèâåí â ìåñÿö”,â ÷àñ-
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ñ ò à ò ü è  3 6 ,  ï ó í ê ò î â 2 0 ,  3 3 ,  4 9 ,  5 0  ñ ò à ò ü è  7 1 ,
ñ ò à ò å é  9 7 ,  9 8 ,  1 0 4 ,  1 0 5  Ç à ê î í à  Ó ê ð à è í û  

“ Î  Ã î ñ ó ä à ð ñ ò â å í í î ì  á þ ä æ å ò å  Ó ê ð à è í û  í à
2 0 0 7  ã î ä ”  ï î  ê î í ñ ò è ò ó ö è î í í î ì ó  

ï ð å ä ñ ò à â ë å í è þ  Â å ð õ î â í î ã î  Ñ ó ä à  Ó ê ð à è í û  
( ä å ë î  î  ã à ð à í ò è ÿ õ  í å ç à â è ñ è ì î ñ ò è  ñ ó ä å é )  

î ò  1 8  è þ í ÿ  2 0 0 7  ã î ä à  ¹  4 - ð ï / 2 0 0 7

Âûâîäû:
1. Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðà-

èíû (íåêîíñòèòóöèîííûìè), ïîëîæåíèÿ Çàêîíà Óêðàèíû
“Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2007 ãîä” îò
19 äåêàáðÿ 2006 ãîäà ¹ 489–V,à èìåííî:

– ñòàòüè 36,ñîãëàñíî êîòîðîé “ëüãîòû,êîìïåíñàöèè è
ãàðàíòèè, íà êîòîðûå ñîãëàñíî çàêîíàì Óêðàèíû èìåþò
ïðàâî îòäåëüíûå êàòåãîðèè ðàáîòíèêîâ áþäæåòíûõ ó÷-
ðåæäåíèé, âîåííîñëóæàùèå è ëèöà ðÿäîâîãî è íà÷àëü-
ñòâóþùåãî ñîñòàâà, îòíîñèòåëüíî ñíèæåíèÿ ïëàòû çà
ïîëüçîâàíèå æèëüåì (êâàðòèðíîé ïëàòû),òîïëèâîì,òåëå-
ôîíîì è ïëàòû çà êîììóíàëüíûå óñëóãè (âîäîñíàáæå-
íèå,âîäîîòâåäåíèå,ãàç,ýëåêòðè÷åñêàÿ è òåïëîâàÿ ýíåð-
ãèÿ), áåñïëàòíûé ïðîåçä âñåìè âèäàìè ãîðîäñêîãî ïàñ-
ñàæèðñêîãî òðàíñïîðòà (çà èñêëþ÷åíèåì òàêñè) è àâòî-
ìîáèëüíûì òðàíñïîðòîì îáùåãî ïîëüçîâàíèÿ â ñåëüñ-
êîé ìåñòíîñòè, à òàêæå æåëåçíîäîðîæíûì è âîäíûì
òðàíñïîðòîì ïðèãîðîäíîãî ñîåäèíåíèÿ è àâòîáóñàìè
ïðèãîðîäíûõ ìàðøðóòîâ ïðåäîñòàâëÿþòñÿ â ñëó÷àå,åñëè
óêàçàííûå ðàáîòíèêè èìåþò ïðàâî íà íàëîãîâóþ ñîöè-
àëüíóþ ëüãîòó. Ðàçìåð ïðåäîñòàâëåííûõ ëüãîò â äåíåæ-
íîì ýêâèâàëåíòå âìåñòå ñ äåíåæíûìè äîõîäàìè óêàçàí-
íûõ ðàáîòíèêîâ íå äîëæåí ïðåâûøàòü âåëè÷èíû äîõîäà,
äàþùåãî ïðàâî íà íàëîãîâóþ ñîöèàëüíóþ ëüãîòó”,â ÷àñ-
òè,êîòîðàÿ êàñàåòñÿ ïðîôåññèîíàëüíûõ ñóäåé;

- ïóíêòà 20 ñòàòüè 71, êîòîðûì îñòàíîâëåíî íà 2007
ãîä äåéñòâèå “÷àñòåé âòîðîé è ïÿòîé ñòàòüè 37 (îòíîñè-
òåëüíî îïðåäåëåíèÿ ðàçìåðà ïåíñèè áåç îãðàíè÷åíèÿ åå
ïðåäåëüíîãî ðàçìåðà) Çàêîíà Óêðàèíû “Î ãîñóäàðñòâåí-
íîé ñëóæáå”, â ÷àñòè, êîòîðàÿ êàñàåòñÿ ïðîôåññèîíàëü-
íûõ ñóäåé;
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Â ÷àñòè ïåðâîé ñòàòüè 126 Îñíîâíîãî Çàêîíà Óêðàèíû
çàêðåïëåíî ïîëîæåíèå, ñîãëàñíî êîòîðîìó íåçàâèñè-
ìîñòü è íåïðèêîñíîâåííîñòü ñóäåé ãàðàíòèðóþòñÿ Êîíñ-
òèòóöèåé è çàêîíàìè Óêðàèíû. Ñîñòàâëÿþùåé ýòèõ ãà-
ðàíòèé ÿâëÿåòñÿ îáÿçàííîñòü ãîñóäàðñòâà îáåñïå÷èâàòü
ôèíàíñèðîâàíèå è íàäëåæàùèå óñëîâèÿ äëÿ ôóíêöèîíè-
ðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé ïóòåì îïðåäåëåíèÿ
â Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû îòäåëüíî ðàñõîäîâ
íà ñîäåðæàíèå ñóäîâ (÷àñòü ïåðâàÿ ñòàòüè 130 Êîíñòè-
òóöèè Óêðàèíû),÷òî è ïðåäóñìîòðåíî â Çàêîíå.

Ñîãëàñíî ÷àñòè òðåòüåé ñòàòüè 11 Çàêîíà Óêðàèíû “Î
ñòàòóñå ñóäåé” ãàðàíòèè íåçàâèñèìîñòè ñóäåé, âêëþ÷àÿ
ìåðîïðèÿòèÿ èõ ïðàâîâîé çàùèòû,ìàòåðèàëüíîãî è ñî-
öèàëüíîãî îáåñïå÷åíèÿ, ðàñïðîñòðàíÿþòñÿ íà âñåõ ñó-
äåé Óêðàèíû è íå ìîãóò áûòü óïðàçäíåíû èëè ñíèæåíû
äðóãèìè íîðìàòèâíûìè àêòàìè Óêðàèíû. Ýòî ïîëîæåíèå
ñîãëàñîâûâàåòñÿ ñ ÷àñòüþ òðåòüåé ñòàòüè 22 Êîíñòèòó-
öèè Óêðàèíû.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â Ðåøåíèè îò 1 äåêàá-
ðÿ 2004 ãîäà ¹ 20-ðï/2004 ñôîðìóëèðîâàë ïðàâîâóþ
ïîçèöèþ,ñîãëàñíî êîòîðîé íîðìû î ìàòåðèàëüíîì è áû-
òîâîì îáåñïå÷åíèè ñóäåé, óñòàíîâëåííûå ñòàòüåé 44 Çà-
êîíà Óêðàèíû “Î ñòàòóñå ñóäåé”,íå ìîãóò áûòü óïðàçäíå-
íû èëè ñíèæåíû áåç ñîîòâåòñòâóþùåé êîìïåíñàöèè.
Ïðåäîñòàâëåíèå ñóäüÿì ïðåäóñìîòðåííûõ ýòèì Çàêîíîì
ëüãîò,êîìïåíñàöèé è ãàðàíòèé íå ìîæåò ñòàâèòüñÿ â çà-
âèñèìîñòü îò äåíåæíûõ äîõîäîâ ñóäåé è òåì ñàìûì íå
ìîãóò ñíèæàòüñÿ ãàðàíòèè èõ íåçàâèñèìîñòè (àáçàö âòî-
ðîé ïóíêòà 7 ìîòèâèðîâî÷íîé ÷àñòè). 

Îäíîé èç ãàðàíòèé îáåñïå÷åíèÿ íåçàâèñèìîñòè ñóäåé,
çàêðåïëåííûõ â ÷àñòè ïåðâîé ñòàòüè 126 Êîíñòèòóöèè Óê-
ðàèíû,ÿâëÿåòñÿ ïðåäîñòàâëåíèå èì çà ñ÷åò ãîñóäàðñòâà
ìàòåðèàëüíîé è ñîöèàëüíîé çàùèòû (çàðàáîòíàÿ ïëàòà,
ïåíñèÿ,åæåìåñÿ÷íîå ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå
è ò.ï.), ïðåäîñòàâëåíèå èì â áóäóùåì ñòàòóñà ñóäüè â
îòñòàâêå, ïðàâî êîòîðîãî íà ïåíñèîííîå è åæåìåñÿ÷íîå
ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå ÿâëÿåòñÿ ãàðàíòèåé
íåçàâèñèìîñòè ðàáîòàþùèõ ñóäåé. Åæåìåñÿ÷íîå ïîæèç-
íåííîå äåíåæíîå ñîäåðæàíèå ñóäüè â óñòàíîâëåííîì
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òè,êîòîðàÿ êàñàåòñÿ ïðîôåññèîíàëüíûõ ñóäåé;
- ñòàòüè 98, ïî êîòîðîé “â 2007 ãîäó ðàáîòàþùèì

ïåíñèîíåðàì, íà êîòîðûõ ðàñïðîñòðàíÿåòñÿ äåéñòâèå
Çàêîíà Óêðàèíû “Îá îáùåîáÿçàòåëüíîì ãîñóäàðñòâåí-
íîì ïåíñèîííîì ñòðàõîâàíèè” … çàêîíà Óêðàèíû “Î ãî-
ñóäàðñòâåííîé ñëóæáå” ... äîñðî÷íî íàçíà÷åííàÿ ïåí-
ñèÿ ïî âîçðàñòó ... â ïåðèîä äî äîñòèæåíèÿ ïåíñèîííî-
ãî âîçðàñòà, ïðåäóñìîòðåííîãî çàêîíîäàòåëüñòâîì äëÿ
ñîîòâåòñòâóþùåé êàòåãîðèè ëèö, íå âûïëà÷èâàåòñÿ” â
÷àñòè,êîòîðàÿ êàñàåòñÿ ïðîôåññèîíàëüíûõ ñóäåé è ðà-
áîòíèêîâ àïïàðàòà ñóäîâ;

– ñòàòüè 104, ñîîòâåòñòâåííî êîòîðîé “â 2007 ãîäó
íàçíà÷åíèå è âûïëàòà åæåìåñÿ÷íîãî ïîæèçíåííîãî äå-
íåæíîãî ñîäåðæàíèÿ ñóäüÿì â îòñòàâêå îñóùåñòâëÿåòñÿ
îðãàíàìè Ïåíñèîííîãî ôîíäà Óêðàèíû. Ïîðÿäîê íàçíà-
÷åíèÿ è âûïëàòû åæåìåñÿ÷íîãî ïîæèçíåííîãî äåíåæíî-
ãî ñîäåðæàíèÿ îïðåäåëÿåòñÿ ïðàâëåíèåì Ïåíñèîííîãî
ôîíäà Óêðàèíû ïî ñîãëàñîâàíèþ ñî ñïåöèàëüíî óïîëíî-
ìî÷åííûì öåíòðàëüíûì îðãàíîì èñïîëíèòåëüíîé âëàñòè
â ñôåðå òðóäà è ñîöèàëüíîé ïîëèòèêè”.

2. Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî î ñîîò-
âåòñòâèè Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè) ïî-
ëîæåíèÿ ñòàòüè 105 Çàêîíà Óêðàèíû “Î Ãîñóäàðñòâåí-
íîì áþäæåòå Óêðàèíû íà 2007 ãîä” îò 19 äåêàáðÿ 2006
ãîäà íà îñíîâàíèè ïóíêòà 2 ñòàòüå 45 Çàêîíà Óêðàèíû “Î
Êîíñòèòóöèîííîì Ñóäå Óêðàèíû” – íåñîîòâåòñòâèå êîíñ-
òèòóöèîííîãî ïðåäñòàâëåíèÿ òðåáîâàíèÿì, ïðåäóñìîò-
ðåííûì Êîíñòèòóöèåé Óêðàèíû, Çàêîíîì Óêðàèíû “Î
Êîíñòèòóöèîííîì Ñóäå Óêðàèíû”.

Ê ð à ò ê î å  è ç ë î æ å í è å :
Ñóáúåêò ïðàâà íà êîíñòèòóöèîííîå ïðåäñòàâëåíèå -

Âåðõîâíûé Ñóä Óêðàèíû - îáðàòèëñÿ â Êîíñòèòóöèîííûé
Ñóä Óêðàèíû ñ õîäàòàéñòâîì ðàññìîòðåòü âîïðîñ îòíî-
ñèòåëüíî ñîîòâåòñòâèÿ Êîíñòèòóöèè Óêðàèíû (êîíñòèòó-
öèîííîñòè) îòäåëüíûõ ïîëîæåíèé ñòàòåé 29,36,69,ïóíê-
òîâ 13, 20, 30, 33, 49, 50ñòàòüè 71, ñòàòåé 97, 98, 104, 105,
106, 111 Çàêîíà Óêðàèíû “Î Ãîñóäàðñòâåííîì áþäæåòå
Óêðàèíû íà 2007 ãîä” (äàëåå - Çàêîí). 
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äóåò ïîíèìàòü òîëüêî êîììóíàëüíûå óíèòàðíûå
ïðåäïðèÿòèÿ.

Ñîîòâåòñòâóþùèé ñîâåò îðãàíîâ ìåñòíîãî ñàìîóï-
ðàâëåíèÿ èìååò ïðàâî èñêëþ÷èòåëüíî íà ïëåíàðíîì çà-
ñåäàíèè ïðèíÿòü ðåøåíèå î íåïðèìåíåíèè ïîëîæåíèé
Çàêîíà ê êîììóíàëüíûì óíèòàðíûì ïðåäïðèÿòèÿì,êîòî-
ðûå íàõîäÿòñÿ â êîììóíàëüíîé ñîáñòâåííîñòè åå òåððè-
òîðèàëüíîé îáùèíû,êàê äî íà÷àëà ïðîèçâîäñòâà ïî äå-
ëó î áàíêðîòñòâå ýòèõ ïðåäïðèÿòèé,òàê è íà ëþáîé ñòà-
äèè ïðîèçâîäñòâà ïî äåëó î áàíêðîòñòâå.

Ïðîèçâîäñòâî ïî äåëó î áàíêðîòñòâå êîììóíàëüíûõ
óíèòàðíûõ ïðåäïðèÿòèé â ñëó÷àÿõ, ïðåäóñìîòðåííûõ
÷àñòüþ âîñüìîé ñòàòüè 5 Çàêîíà, ïîäëåæèò ïðåêðàùå-
íèþ íåçàâèñèìî îò òîãî, ïðèíÿòî ëè ðåøåíèå ñîîòâåò-
ñòâóþùåãî ñîâåòà îðãàíà ìåñòíîãî ñàìîóïðàâëåíèÿ î
íåïðèìåíåíèè ïîëîæåíèé ýòîãî Çàêîíà ê ýòèì ïðåäïðè-
ÿòèÿì, èëè ïîñëå íàðóøåíèÿ ñóäîì îáùåé þðèñäèêöèè
ïðîèçâîäñòâà ïî äåëó îá èõ áàíêðîòñòâå.

Ê ð à ò ê î å  è ç ë î æ å í è å :
×àñòüþ ÷åòâåðòîé ñòàòüè 214 Õîçÿéñòâåííîãî êîäåêñà

Óêðàèíû óñòàíîâëåíî,÷òî â ñëó÷àÿõ,ïðåäóñìîòðåííûõ çà-
êîíîì, íå ïðèìåíÿþòñÿ ïðîöåäóðû áàíêðîòñòâà îòíîñè-
òåëüíî êîììóíàëüíûõ ïðåäïðèÿòèé. Ýòî çàêðåïëåíî â
ïðåäïèñàíèè ÷àñòè âîñüìîé ñòàòüè 5 Çàêîíà, êîòîðûì
îïðåäåëåíî, ÷òî ïîëîæåíèå Çàêîíà íå ïðèìåíÿåòñÿ ê
þðèäè÷åñêèì ëèöàì - ïðåäïðèÿòèÿì, ÿâëÿþùèìñÿ îáú-
åêòàìè ïðàâà êîììóíàëüíîé ñîáñòâåííîñòè,åñëè îòíîñè-
òåëüíî íèõ èñêëþ÷èòåëüíî íà ïëåíàðíîì çàñåäàíèè ñî-
îòâåòñòâóþùåãî ñîâåòà îðãàíîâ ìåñòíîãî ñàìîóïðàâëå-
íèÿ ïðèíÿòî ðåøåíèÿ îòíîñèòåëüíî ýòîãî.

Â ïðåàìáóëå Çàêîíà îïðåäåëåíî,÷òî îí óñòàíàâëèâà-
åò óñëîâèÿ è ïîðÿäîê âîññòàíîâëåíèÿ ïëàòåæåñïîñîá-
íîñòè ñóáúåêòà ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè -
äîëæíèêà èëè ïðèçíàíèå åãî áàíêðîòîì è ïðèìåíåíèå
ëèêâèäàöèîííîé ïðîöåäóðû, ïîëíîãî èëè ÷àñòè÷íîãî
óäîâëåòâîðåíèÿ òðåáîâàíèé êðåäèòîðîâ. Ïîñêîëüêó äåëà
î áàíêðîòñòâå ÿâëÿåòñÿ ôîðìîé ñóäåáíîãî ïðîöåññà è
ïîäâåäîìñòâåííû õîçÿéñòâåííûì ñóäàì, çàêîíîäàòåëåì
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ðàçìåðå íàïðàâëåíî íà îáåñïå÷åíèå äîñòîéíîãî åãî ñòà-
òóñà æèçíåííîãî óðîâíÿ. Óñëîâèÿ è ïîðÿäîê âûïëàòû ýòî-
ãî ñîäåðæàíèÿ óñòàíàâëèâàþòñÿ Çàêîíîì Óêðàèíû “Î
ñòàòóñå ñóäåé”. Òàêàÿ ïðàâîâàÿ ïîçèöèÿ èçëîæåíà â Ðå-
øåíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 11 îêòÿáðÿ
2005 ãîäà ¹ 8-ðï/2005 (äåëî îá óðîâíå ïåíñèè è åæåìå-
ñÿ÷íîãî ïîæèçíåííîãî äåíåæíîãî ñîäåðæàíèÿ).

Ïî ñìûñëó ïîëîæåíèé ÷àñòåé âòîðîé, òðåòüåé ñòàòüè
22 Îñíîâíîãî Çàêîíà Óêðàèíû, êîíñòèòóöèîííûå ïðàâà è
ñâîáîäû ãàðàíòèðóþòñÿ, à ãîñóäàðñòâî äîëæíî âîçäåð-
æèâàòüñÿ îò ïðèíÿòèÿ ëþáûõ àêòîâ, êîòîðûå ïðèâîäèëè
áû ê îòìåíå èëè ñóæåíèþ ñîäåðæàíèÿ è îáúåìà ñóùåñò-
âóþùèõ ïðàâ è ñâîáîä. ×àñòü ïåðâàÿ ñòàòüè 24 Êîíñòè-
òóöèè Óêðàèíû óñòàíàâëèâàåò ïðèíöèï,ñîãëàñíî êîòîðî-
ìó ãðàæäàíå èìåþò ðàâíûå êîíñòèòóöèîííûå ïðàâà è
ñâîáîäû è ÿâëÿþòñÿ ðàâíûìè ïåðåä çàêîíîì. 

Ð å ø å í è å  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ó ê ð à è í û
ï î  ä å ë ó  î á  î ô è ö è à ë ü í î ì  ò î ë ê î â à í è è  

ï î ë î æ å í è é  ÷ à ñ ò è  â î ñ ü ì î é  ñ ò à ò ü è  5  Ç à ê î í à  
Ó ê ð à è í û  “ Î  â î ñ ñ ò à í î â ë å í è è  

ï ë à ò å æ å ñ ï î ñ î á í î ñ ò è  ä î ë æ í è ê à  è ë è  
ï ð è ç í à í è å  å ã î  á à í ê ð î ò î ì ”  ï î  

ê î í ñ ò è ò ó ö è î í í î ì ó  î á ð à ù å í è þ  î ò ê ð û ò î ã î  
à ê ö è î í å ð í î ã î  î á ù å ñ ò â à  

“ Ê è ð î â î ã ð à ä î á ë ý í å ð ã î ”  ( ä å ë î  î  
ê ð å ä è ò î ð à õ  ï ð å ä ï ð è ÿ ò è é  ê î ì ì ó í à ë ü í î é  

ô î ð ì û  ñ î á ñ ò â å í í î ñ ò è )  
î ò  2 0  è þ í ÿ  2 0 0 7  ã î ä à  ¹  5 - ð ï / 2 0 0 7

Âûâîäû:
Ïîëîæåíèå ÷àñòè âîñüìîé ñòàòüè 5 Çàêîíà Óêðàèíû “Î

âîññòàíîâëåíèè ïëàòåæåñïîñîáíîñòè äîëæíèêà èëè
ïðèçíàíèå åãî áàíêðîòîì” (äàëåå - Çàêîí) ñëåäóåò ïîíè-
ìàòü òàê:

Ïîä òåðìèíîì “þðèäè÷åñêèå ëèöà - ïðåäïðèÿòèÿ,ÿâ-
ëÿþùèåñÿ îáúåêòàìè ïðàâà êîììóíàëüíîé ñîáñòâåííîñ-
òè”,ïðèìåíåííûì â ÷àñòè âîñüìîé ñòàòüè 5 Çàêîíà,ñëå-
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ìåñòíîãî ñàìîóïðàâëåíèÿ íå ÿâëÿþòñÿ ñóáúåêòàìè õî-
çÿéñòâîâàíèÿ, èì çàïðåùàåòñÿ âûïîëíåíèå ïðåäïðèíè-
ìàòåëüñêîé äåÿòåëüíîñòè, íî îíè ìîãóò îáðàçîâûâàòü
ñóáúåêòû õîçÿéñòâîâàíèÿ.

Ñîãëàñíî ñòàòüå 140 Êîíñòèòóöèè è ñòàòüå 2 Çàêîíà
¹ 280ñîäåðæàíèåì äåÿòåëüíîñòè ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ ÿâëÿåòñÿ ðåøåíèå âîïðîñîâ ìåñòíîãî çíà÷åíèÿ â
èíòåðåñàõ òåððèòîðèàëüíîé îáùèíû ñàìîé îáùèíîé ñà-
ìîñòîÿòåëüíî èëè ïîä îòâåòñòâåííîñòü îðãàíîâ è äîëæ-
íîñòíûõ ëèö ìåñòíîãî ñàìîóïðàâëåíèÿ. Ñòàòüåé 7 Êîíñ-
òèòóöèè ïðèçíàåòñÿ è ãàðàíòèðóåòñÿ ìåñòíîå ñàìîóï-
ðàâëåíèå, îäíîé èç âàæíåéøèõ öåëåé äåÿòåëüíîñòè êî-
òîðîãî ÿâëÿåòñÿ îáåñïå÷åíèå íåîòëîæíûõ ïîòðåáíîñòåé
íàñåëåíèÿ òåððèòîðèàëüíîé îáùèíû â êîììóíàëüíûõ è
äðóãèõ íåîòëîæíûõ óñëóãàõ ñîöèàëüíîãî õàðàêòåðà,íàï-
ðèìåð, ïî âîäîñíàáæåíèþ, îòîïëåíèþ, âûâîçå ìóñîðà è
îòõîäîâ è ò.ï.. Â ñòàòüå 1 Çàêîíà ¹ 280 äàíî îïðåäåëå-
íèå òåðìèíà “ïðàâî êîììóíàëüíîé ñîáñòâåííîñòè”: ýòî
ïðàâî òåððèòîðèàëüíîé îáùèíû âëàäåòü, öåëåñîîáðàç-
íî,ýêîíîìíî,ýôôåêòèâíî ïîëüçîâàòüñÿ è ðàñïîðÿæàòüñÿ
ïî ñâîåìó óñìîòðåíèþ è â ñâîèõ èíòåðåñàõ èìóùåñòâîì,
êîòîðîå ïðèíàäëåæèò åé,êàê íåïîñðåäñòâåííî,òàê è ÷å-
ðåç îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ. 

Öåëüþ íàäåëåíèÿ òåððèòîðèàëüíûõ îáùèí ïðàâîì êîì-
ìóíàëüíîé ñîáñòâåííîñòè ÿâëÿåòñÿ â ïåðâóþ î÷åðåäü èñ-
ïîëüçîâàíèå èìóùåñòâåííûõ îáúåêòîâ äëÿ óäîâëåòâîðå-
íèÿ íàñóùíîé íåîáõîäèìîñòè æèòåëåé ýòèõ îáùèí â íåîò-
ëîæíûõ óñëóãàõ, è ëèøü âî âòîðóþ î÷åðåäü ïðàâî ýòîé
ôîðìû ñîáñòâåííîñòè ïðåäíàçíà÷åíî äëÿ öåëåñîîáðàçíî-
ãî,ýêîíîìíîãî è ýôôåêòèâíîãî èñïîëüçîâàíèÿ èìóùåñòâà
òåððèòîðèàëüíûõ îáùèí â äðóãèõ èíòåðåñàõ èõ æèòåëåé.

Ïîñêîëüêó îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ íå ÿâëÿþò-
ñÿ ñóáúåêòàìè õîçÿéñòâîâàíèÿ è èì çàïðåùåíî îñóùåñ-
òâëÿòü ïðåäïðèíèìàòåëüñêóþ äåÿòåëüíîñòü,òî âàæíîå çíà-
÷åíèå èìååò ïðàâèëüíûé âûáîð èìè îðãàíèçàöèîííî-ïðà-
âîâîé ôîðìû ñîçäàâàåìûõ ýòèìè îðãàíàìè ñóáúåêòîâ õî-
çÿéñòâîâàíèÿ. Â ñòàòüå 24 Õîçÿéñòâåííîãî êîäåêñà îïðå-
äåëåíû îñîáåííîñòè óïðàâëåíèÿ õîçÿéñòâåííîé äåÿòåëü-
íîñòüþ â êîììóíàëüíîì ñåêòîðå ýêîíîìèêè è,â ÷àñòíîñòè,
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â ÷àñòè âîñüìîé ñòàòüå 5 Çàêîíà îãðàíè÷åíî ïðàâî êðå-
äèòîðîâ êîììóíàëüíûõ ïðåäïðèÿòèé íà ñïðàâåäëèâîå
ñóäåáíîå ðàçáèðàòåëüñòâî, ãàðàíòèðîâàííîå ñòàòüåé 6
Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä
1950 ãîäà.

Çàêîíîäàòåëü, óñòàíîâèâ â Êîíñòèòóöèè (ñòàòüè 140,
141, 142, 143, 144, 145) áàçîâûå îñíîâû ôóíêöèîíèðîâà-
íèÿ ìåñòíîãî ñàìîóïðàâëåíèÿ, åãî îðãàíîâ, ìàòåðèàëü-
íóþ è ôèíàíñîâóþ îñíîâó è ò.ï., äðóãèå âîïðîñû îðãà-
íèçàöèè ìåñòíîãî ñàìîóïðàâëåíèÿ, ôîðìèðîâàíèÿ, äåÿ-
òåëüíîñòè è îòâåòñòâåííîñòè åãî îðãàíîâ îòíåñ ê îïðå-
äåëåíèþ çàêîíà (ñòàòüÿ 146). Òàêèì îáðàçîì,íà êîíñòè-
òóöèîííîì óðîâíå ïðåäóñìîòðåíî ñîçäàíèå ïðàâîâûõ
óñëîâèé äëÿ äàëüíåéøåãî çàêîíîäàòåëüíîãî óðåãóëèðî-
âàíèÿ îòíîøåíèé ñ ó÷àñòèåì ìåñòíîãî ñàìîóïðàâëåíèÿ â
ñôåðå õîçÿéñòâîâàíèÿ.

Âîïðîñû î ïðåäåëàõ è ôîðìàõ ó÷àñòèÿ îðãàíîâ ìåñò-
íîãî ñàìîóïðàâëåíèÿ â õîçÿéñòâåííîé äåÿòåëüíîñòè
êîíêðåòèçèðîâàíû â Çàêîíå Óêðàèíû “Î ìåñòíîì ñàìî-
óïðàâëåíèè â Óêðàèíå” îò 21 ìàÿ 1997 ãîäà ¹ 280/97-
ÂÐ ñ ïîñëåäóþùèìè èçìåíåíèÿìè è äîïîëíåíèÿìè (äà-
ëåå - Çàêîí ¹ 280),Õîçÿéñòâåííîì êîäåêñå Óêðàèíû,êî-
òîðûé âñòóïèë â ñèëó ñ 1 ÿíâàðÿ 2004 ãîäà,Çàêîíå è äðó-
ãèõ çàêîíîäàòåëüíûõ àêòàõ.

Â Çàêîíå ¹ 280 çàêðåïëåíû îñíîâíûå ïðèíöèïû îñó-
ùåñòâëåíèÿ ìåñòíîãî ñàìîóïðàâëåíèÿ,ñðåäè êîòîðûõ,â
÷àñòíîñòè, ïðèíöèï ïðàâîâîé, îðãàíèçàöèîííîé è ìàòå-
ðèàëüíî-ôèíàíñîâîé ñàìîñòîÿòåëüíîñòè â ïðåäåëàõ
ïîëíîìî÷èé, îïðåäåëåííûõ Çàêîíîì ¹ 280 è äðóãèìè
çàêîíàìè (ñòàòüÿ 4). ×àñòüþ ïÿòîé ñòàòüè 16 Çàêîíà ¹
280ïðåäóñìîòðåíî,÷òî îò ëèöà è â èíòåðåñàõ òåððèòî-
ðèàëüíûõ îáùèí ïðàâà ñóáúåêòà êîììóíàëüíîé
ñîáñòâåííîñòè îñóùåñòâëÿþò ñîîòâåòñòâóþùèå ñîâåòû,
à â ñòàòüå 60 óñòàíîâëåí ðåæèì ïðàâà êîììóíàëüíîé
ñîáñòâåííîñòè.

Îñíîâíûå íàïðàâëåíèÿ è ôîðìû ó÷àñòèÿ ìåñòíîãî ñà-
ìîóïðàâëåíèÿ â ñôåðå õîçÿéñòâîâàíèÿ óðåãóëèðîâàíû â
ñòàòüÿõ 2,5,8,24,43,78,214 è äðóãèõ íîðìàõ Õîçÿéñòâåí-
íîãî êîäåêñà. Èç èõ ñîäåðæàíèÿ âûòåêàåò, ÷òî îðãàíû
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ïðîäóêòîâ èëè óñëóã äëÿ óäîâëåòâîðåíèÿ íàñóùíîé íå-
îáõîäèìîñòè æèòåëåé ñîîòâåòñòâóþùåé òåððèòîðèàëü-
íîé îáùèíû, íàïðèìåð, ïî âîäîñíàáæåíèþ, îòîïëåíèþ,
âûâîçå ìóñîðà è îòõîäîâ è ò.ï.,òî åãî îðãàíèçàöèîííî-
ïðàâîâîé ôîðìîé äîëæíû ñòàíîâèòüñÿ êîììóíàëüíîå
óíèòàðíîå ïðåäïðèÿòèå. Ñòàòüåé 24 Õîçÿéñòâåííîãî êî-
äåêñà ýòà êàòåãîðèÿ ïðåäïðèÿòèÿ îòíåñåíà ê êðóãó ñóáú-
åêòîâ õîçÿéñòâîâàíèÿ, îòíîñèòåëüíî êîòîðûõ îñóùåñ-
òâëÿåòñÿ óïðàâëåíèå òåððèòîðèàëüíûõ îáùèí è îðãàíîâ
ìåñòíîãî ñàìîóïðàâëåíèÿ ÷åðåç ñèñòåìó èõ îðãàíèçàöè-
îííî-õîçÿéñòâåííûõ ïîëíîìî÷èé.

Êîììóíàëüíûå óíèòàðíûå ïðåäïðèÿòèÿ ÿâëÿþòñÿ ñóáú-
åêòàìè õîçÿéñòâîâàíèÿ,êîòîðûå ïðåäîñòàâëÿþò æèçíåííî
íåîáõîäèìûå óñëóãè íàñåëåíèþ, è â îñíîâå èõ äåÿòåëü-
íîñòè ïîëîæåíû èíòåðåñû òåððèòîðèàëüíîé îáùèíû.

Â ñëó÷àÿõ, êîãäà îñíîâíîé öåëüþ äåÿòåëüíîñòè ñóáú-
åêòà õîçÿéñòâîâàíèÿ â êîììóíàëüíîì ñåêòîðå ýêîíîìèêè
óêàçàíî ïîëó÷åíèå ïðèáûëè,åãî îðãàíèçàöèîííî-ïðàâî-
âîé ôîðìîé äîëæíû ñòàòü õîçÿéñòâåííûå îáùåñòâà ñ
ñîîòâåòñòâóþùåé äîëåé êîììóíàëüíîé ñîáñòâåííîñòè â
óñòàâíîì ôîíäå. Õîçÿéñòâåííûå îáùåñòâà ïðîâîäÿò
ñâîþ äåÿòåëüíîñòü íà îñíîâå ïðàâà ñîáñòâåííîñòè, îá-
ðàçîâûâàþòñÿ äëÿ âåäåíèÿ èñêëþ÷èòåëüíî ïðåäïðèíè-
ìàòåëüñêîé äåÿòåëüíîñòè,öåëüþ êîòîðîé ÿâëÿåòñÿ ïîëó-
÷åíèå ïðèáûëè,à íå äîñòèæåíèå êàêîãî-òî äðóãîãî ñîöè-
àëüíîãî ðåçóëüòàòà. 

Îñóùåñòâëåíèå êîðïîðàòèâíûõ ïðàâ îðãàíàìè ìåñòíî-
ãî ñàìîóïðàâëåíèÿ îòíîñèòåëüíî õîçÿéñòâåííûõ îáùåñòâ
ïðåñëåäóåò öåëü öåëåñîîáðàçíîãî, ýêîíîìíîãî è ýôôåê-
òèâíîãî èñïîëüçîâàíèÿ êîììóíàëüíîé ñîáñòâåííîñòè,à íå
óäîâëåòâîðåíèå íàñóùíîé íåîáõîäèìîñòè æèòåëåé òåð-
ðèòîðèàëüíîé îáùèíû. Ïîýòîìó ñòàòüåé 24 Õîçÿéñòâåí-
íîãî êîäåêñà íå ïðåäóñìîòðåíî îòíåñåíèÿ òàêèõ õîçÿé-
ñòâåííûõ îáùåñòâ ê ñóáúåêòàì õîçÿéñòâîâàíèÿ, îòíîñè-
òåëüíî êîòîðûõ îñóùåñòâëÿåòñÿ óïðàâëåíèå òåððèòîðè-
àëüíûõ îáùèí è îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ ÷åðåç
ñèñòåìó èõ îðãàíèçàöèîííî-õîçÿéñòâåííûõ ïîëíîìî÷èé.

Ñîãëàñíî ïðèíöèïó ñîðàçìåðíîñòè,÷òî ÿâëÿåòñÿ ýëå-
ìåíòîì èäåè ïðàâà è èäåîëîãèè ñïðàâåäëèâîñòè, óñòà-
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ïðåäóñìîòðåíî, ÷òî ñóáúåêòàìè õîçÿéñòâîâàíèÿ êîììó-
íàëüíîãî ñåêòîðà ýêîíîìèêè ÿâëÿþòñÿ ñóáúåêòû,äåéñòâó-
þùèå íà îñíîâå ëèøü êîììóíàëüíîé ñîáñòâåííîñòè,à òàê-
æå ñóáúåêòû,â óñòàâíîì ôîíäå êîòîðûõ äîëÿ êîììóíàëü-
íîé ñîáñòâåííîñòè ïðåâûøàåò ïÿòüäåñÿò ïðîöåíòîâ èëè
ïðåäñòàâëÿåò âåëè÷èíó,îáåñïå÷èâàþùóþ îðãàíàì ìåñòíî-
ãî ñàìîóïðàâëåíèÿ ïðàâî ðåøàþùåãî âëèÿíèÿ íà õîçÿé-
ñòâåííóþ äåÿòåëüíîñòü ýòèõ ñóáúåêòîâ (÷àñòü 3).

Ñòàòüåé 78 íàçâàííîãî Êîäåêñà çàêðåïëåíà âîçìîæ-
íîñòü îáðàçîâàíèÿ îðãàíàìè ìåñòíîãî ñàìîóïðàâëåíèÿ
êîììóíàëüíûõ óíèòàðíûõ ïðåäïðèÿòèé,ò.å. ïðåäïðèÿòèé,
êîòîðûå ñîçäàþòñÿ íà áàçå îòäåëåííîé ÷àñòè êîììó-
íàëüíîé ñîáñòâåííîñòè è óñòàâíûé ôîíä êîòîðûõ íå
ðàçäåëåí íà äîëè,àêöèè, ïàè è ò.ï.. Îðãàíàìè ìåñòíîãî
ñàìîóïðàâëåíèÿ ìîãóò áûòü ñîçäàíû íà îñíîâå îòäåëåí-
íîé ÷àñòè êîììóíàëüíîé ñîáñòâåííîñòè èëè ñ ïðèâëå÷å-
íèåì èìóùåñòâà ýòîé ñîáñòâåííîñòè ðàçíûå ïî îðãàíè-
çàöèîííûì ôîðìàì âèäû ïðåäïðèÿòèé èëè äðóãèõ ñóáú-
åêòîâ õîçÿéñòâîâàíèÿ.

Ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 24 Õîçÿéñòâåííîãî êî-
äåêñà óïðàâëåíèå õîçÿéñòâåííîé äåÿòåëüíîñòüþ â êîì-
ìóíàëüíîì ñåêòîðå ýêîíîìèêè îñóùåñòâëÿåòñÿ ÷åðåç
ñèñòåìó îðãàíèçàöèîííî-õîçÿéñòâåííûõ ïîëíîìî÷èé
òåððèòîðèàëüíûõ îáùèí è îðãàíîâ ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ îòíîñèòåëüíî ñóáúåêòîâ õîçÿéñòâîâàíèÿ, êîòîðûå
ïðèíàäëåæàò ê êîììóíàëüíîìó ñåêòîðó ýêîíîìèêè è âû-
ïîëíÿþò ñâîþ äåÿòåëüíîñòü, áàçèðóÿñü íà ïðàâå õîçÿé-
ñòâåííîãî âåäåíèÿ èëè ïðàâå îïåðàòèâíîãî óïðàâëåíèÿ.
Äåÿòåëüíîñòü â êîììóíàëüíîì ñåêòîðå ýêîíîìèêè íà îñ-
íîâàíèè óêàçàííûõ îãðàíè÷åííûõ èìóùåñòâåííûõ ïðàâ
îñóùåñòâëÿþò èñêëþ÷èòåëüíî êîììóíàëüíûå óíèòàðíûå
ïðåäïðèÿòèÿ ñîãëàñíî ïîëîæåíèÿì ÷àñòè òðåòüåé ñòàòüè
78 ýòîãî Êîäåêñà. Ïîýòîìó âûáîð îñíîâàòåëåì îðãàíè-
çàöèîííîé ôîðìû ñóáúåêòà õîçÿéñòâîâàíèÿ, ñîçäàâàå-
ìîãî íà îñíîâå èëè ñ ïðèâëå÷åíèåì êîììóíàëüíîãî èìó-
ùåñòâà,äîëæåí çàâèñåòü îò îïðåäåëåíèÿ â ó÷ðåäèòåëü-
íûõ äîêóìåíòàõ öåëåé èõ äåÿòåëüíîñòè.

Åñëè ãëàâíîé öåëüþ ñóáúåêòà õîçÿéñòâîâàíèÿ â êîì-
ìóíàëüíîì ñåêòîðå ýêîíîìèêè ÿâëÿåòñÿ ïðîèçâîäñòâî
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ïðîèçâîäñòâà. Ýòî îçíà÷àåò,÷òî ôàêò íàëè÷èÿ ñóäåáíîãî
äåëà î áàíêðîòñòâå êîììóíàëüíîãî óíèòàðíîãî ïðåäïðè-
ÿòèÿ èëè åãî îòñóòñòâèå íå ìîæåò âëèÿòü íà ðåàëèçàöèþ
ñîîòâåòñòâóþùèì ñîâåòîì åãî ïðàâà îòíîñèòåëüíî ïðè-
íÿòèÿ ðåøåíèÿ î íåïðèìåíåíèè Çàêîíà ê ýòîìó ïðåäï-
ðèÿòèþ. Ïîýòîìó îðãàí ìåñòíîãî ñàìîóïðàâëåíèÿ ïðè
ðåàëèçàöèè ñâîåãî ïîëíîìî÷èÿ, ïðåäóñìîòðåííîãî â
÷àñòè âîñüìîé ñòàòüè 5 Çàêîíà,íå îáÿçàí ïðåäâàðèòåëü-
íî ñîãëàñîâûâàòü ñ êðåäèòîðàìè êîììóíàëüíîãî óíèòàð-
íîãî ïðåäïðèÿòèÿ è äðóãèìè çàèíòåðåñîâàííûìè ëèöà-
ìè ñâîå ðåøåíèå î íåïðèìåíåíèè ê íåìó ïîëîæåíèé Çà-
êîíà èëè ïðåäëàãàòü ìåðîïðèÿòèÿ ïî ïðåäîòâðàùåíèþ
áàíêðîòñòâà ýòîãî ïðåäïðèÿòèÿ.

Õîçÿéñòâåííûé ñóä äîëæåí ïðåêðàòèòü ïðîèçâîäñòâî
ïî äåëó î áàíêðîòñòâå êîììóíàëüíîãî óíèòàðíîãî ïðåäï-
ðèÿòèÿ,åñëè íà ïëåíàðíîì çàñåäàíèè ñîîòâåòñòâóþùåãî
ñîâåòà îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ ïðèíÿòî ðå-
øåíèå îòíîñèòåëüíî íåïðèìåíåíèÿ ïîëîæåíèé Çàêîíà ê
ýòîìó ïðåäïðèÿòèþ. ×àñòüþ âòîðîé ñòàòüè 41 Õîçÿé-
ñòâåííîãî ïðîöåññóàëüíîãî êîäåêñà çàêðåïëåíî, ÷òî õî-
çÿéñòâåííûå ñóäû ðàññìàòðèâàþò äåëà î áàíêðîòñòâå ñ
ó÷åòîì îñîáåííîñòåé,óñòàíîâëåííûõ Çàêîíîì. Ïåðå÷åíü
îñíîâàíèé äëÿ ïðåêðàùåíèÿ ïðîèçâîäñòâà ïî äåëó î
áàíêðîòñòâå,îïðåäåëåííûé ñòàòüåé 40Çàêîíà,íå ÿâëÿåò-
ñÿ ïîëíûì, ïîñêîëüêó ýòîé íîðìîé íå ïðåäóñìîòðåíî
ïðåêðàùåíèÿ ïðîèçâîäñòâà ïî äåëó î áàíêðîòñòâå ïðè
íàëè÷èè îáñòîÿòåëüñòâ, èçëîæåííûõ â ÷àñòè âîñüìîé
ñòàòüå 5 Çàêîíà. Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò,÷òî ïîëî-
æèòåëüíîé îáÿçàííîñòüþ çàêîíîäàòåëÿ ÿâëÿåòñÿ âîñïîë-
íåíèå ïðîáåëà â ñòàòüå 40Çàêîíà äëÿ íàäëåæàùåãî ïðè-
ìåíåíèÿ ñóäàìè óêàçàííûõ ïîëîæåíèé.

147

íîâëåííûå â ÷àñòè âîñüìîé ñòàòüè 5 Çàêîíà îãðàíè÷åíèÿ
ïðàâ êðåäèòîðîâ ñóáúåêòîâ õîçÿéñòâîâàíèÿ â êîììó-
íàëüíîì ñåêòîðå ýêîíîìèêè íà óäîâëåòâîðåíèå ñâîèõ
òðåáîâàíèé â ïðîèçâîäñòâå ïî äåëàì î áàíêðîòñòâå
äîëæíû îòâå÷àòü ïðàâîìåðíîé è îáùåñòâåííî íåîáõî-
äèìîé öåëè.

Îöåíèâàÿ ñîîòíîøåíèå öåëåé ãîñóäàðñòâåííîé ïîëè-
òèêè ïî âîïðîñàì áàíêðîòñòâà îòíîñèòåëüíî êîììóíàëü-
íûõ óíèòàðíûõ ïðåäïðèÿòèé è îãðàíè÷åíèå ãîñóäàð-
ñòâîì ïðàâ êðåäèòîðîâ íàçâàííûõ ïðåäïðèÿòèé íà ñïðà-
âåäëèâîå ñóäåáíîå ðàçáèðàòåëüñòâî, êîòîðîå çàêðåïëå-
íî â ÷àñòè âîñüìîé ñòàòüå 5 Çàêîíà, Êîíñòèòóöèîííûé
Ñóä ñ÷èòàåò,÷òî ýòî îãðàíè÷åíèå ÿâëÿåòñÿ ñîðàçìåðíûì
(ïðîïîðöèîíàëüíûì) è îáùåñòâåííî íåîáõîäèìûì äëÿ
óäîâëåòâîðåíèÿ íàñóùíîé íåîáõîäèìîñòè æèòåëåé òåð-
ðèòîðèàëüíûõ îáùèí, êîòîðûå ìîãóò ïîëó÷àòü ñîîòâåò-
ñòâóþùèå êîììóíàëüíûå óñëóãè èñêëþ÷èòåëüíî îò òàêèõ
êàòåãîðèé ïðåäïðèÿòèé. Ýòîé íîðìîé îïòèìàëüíî óðàâ-
íîâåøåíû ïðàâà è çàêîííûå èíòåðåñû æèòåëåé òåððèòî-
ðèàëüíûõ îáùèí íà ïîëó÷åíèå æèçíåííî íåîáõîäèìûõ
óñëóã îò êîììóíàëüíûõ óíèòàðíûõ ïðåäïðèÿòèé,ñ îäíîé
ñòîðîíû,è ïðàâà è çàêîííûå èíòåðåñû êðåäèòîðîâ ýòèõ
ñóáúåêòîâ õîçÿéñòâîâàíèÿ - ñ äðóãîé.

×àñòüþ âîñüìîé ñòàòüè 5 Çàêîíà íå îïðåäåëåíî,êîã-
äà èìåííî âîçìîæíî ïðèíÿòèå ñîîòâåòñòâóþùèì ñîâå-
òîì îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ ðåøåíèÿ î íåï-
ðèìåíåíèè ïðîöåäóðû ïî äåëàì î áàíêðîòñòâå îòíîñè-
òåëüíî êîììóíàëüíûõ óíèòàðíûõ ïðåäïðèÿòèé. Êîíñòèòó-
öèîííûé Ñóä ñ÷èòàåò,÷òî ó÷èòûâàÿ íåîòëîæíûé õàðàêòåð
óñëóã, êîòîðûå ïðåäîñòàâëÿþòñÿ ýòèìè ïðåäïðèÿòèÿìè
æèòåëÿì ñîîòâåòñòâóþùèõ òåððèòîðèàëüíûõ îáùèí, ýòà
íîðìà Çàêîíà íå ñòàâèò ôàêò ïðèíÿòèÿ ðåøåíèÿ íà ïëå-
íàðíîì çàñåäàíèè ñîîòâåòñòâóþùåãî ñîâåòà îðãàíîâ
ìåñòíîãî ñàìîóïðàâëåíèÿ îòíîñèòåëüíî íåïðèìåíåíèÿ ê
êîììóíàëüíûì óíèòàðíûì ïðåäïðèÿòèÿì ïîëîæåíèé Çà-
êîíà â çàâèñèìîñòü îò ìîìåíòà âîçáóæäåíèÿ ñóäîì äå-
ëà î áàíêðîòñòâå ýòîãî ïðåäïðèÿòèÿ è äîïóñêàåò âîç-
ìîæíîñòü ïðèíÿòèÿ òàêîãî ðåøåíèÿ êàê ê íà÷àëó ïðîèç-
âîäñòâà ïî äåëó î áàíêðîòñòâå, òàê è íà ëþáîé ñòàäèè
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