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AKTyanbHble NPo6aEMbl KOHCTUTYLIMOHHOIO MpaBOCYyaus

B. 30pbKkUH

lMpedcedamenv KoHcmumyyuonHozo Cyda
Poccutickoli @edepayuu

3awmTtacouyumanbHbIXnpaBm
npeoposieHneHecnpasensiuBoCTM:
npo61eMbIKOHCTUTYLMOHHOronpaeocyana*

1. OGecnevyeHue couuasbHO cnpaBeasIMBOCTU -
3apadYaBceMUpHas.

Takas BakHenwass Uenb KOHCTUTYLMOHHOIrO npaBoCyaus,
KakK 3awmTa CcouMaibHbIX MpaB 4YenoBeka W rpaxgaHvHa, B
CBOEell OCHOBE COOEpPXWUT MNPUHUMMN OobecnedyeHust crnpasep-
JINBOCTW.

BblOBUHYTBLIN  elle OPEBHUMU  MbICIUTENAMU  NPUHLMN
CNpaBeq/IMBOCTM M pPaBEHCTBA COCTaBMSET SOPO BCEr0 COB-
PEMEHHOrO NpaBa, B TOM YMC/IE COUMASIbHBIX MPaB YenoBeka.
Upelo coumanbHOM crnpasBeniMBOCTU NOLAEPXMBAIOT BCE MU-
poBble penurn. XpuUCTUAHCTBO MNPU3bIBAET  «BO3/IOOUTL
OnmMxHero, kak camoro cebsi». B unypganame MoHATUS «MWUJIO-
cepavie» U «CnpaBed/IMBOCTb» 0003HAYAOTCA OOHMM N Tem
e cnosoM. OguH M3 NSGTM CTONMOB MCIAMCKOM BEpPbI - 3akar
- npeacTaBnsieT coOO0i MUMOCTLIHIO GedHbIM N HY>XKOAOLMM-
cs. bynamcTtbl cunTaloT CBOMM OOSITOM 3ab0TUTbCH O GedHbIX.

Ha coctosiBwemcsa B atom rogy Xl BcemumpHom Pycckom
HapooHom Cobope Matpuapx Anekcuin Il oTmedan, yto ang
NCKOpeHeHns1 ©edHOCTU HeoOXOAMMO MOCTPOUTb 3TUHECKU
OPUEHTMPOBAHHYIO 3KOHOMWKY W OTNaguTb CUCTEMY COLM-
aNbHOM OTBETCTBEHHOCTW.

* Doknag Ha HayuyHoM KoHdpepeHunn «CoumaibHble npasa M npakTthka KoHctutyuu-

oHHoro Cypa Poccuiickont @epepaupun».  HOpuanueckuin chakynotet CaHkr-letep-
Byprckoro rocyfapcTeeHHoro yHusepcuteta. 5 - 7 uons 2007 r.
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«Bce Mbl - UEPKOBb, FOCYOAPCTBO, NpennpuHuMaTenu, 06-
LLEeCTBO B LEMOM - AOSKHbI Mo3aboTUTbCH O TOM, YTOObI cpe-
O Hac ObUIO0 KaKk MOXHO MeHbLUe OedHbIX, YHVDKEHHbIX, OT4Ha-
ABLUMXCS JIIOAEN», - TOBOPWU B CBOEM BbICTYrUIeHMM [Matpuapx.

Mpobnema npeopgoneHus GedHOCTVM M obecnedveHus co-
LuMasnbHOM CrnpaBed/IMBOCTU - MNpobriema BCEMMPHas.

B cBoeln nepBoi, HANMCaHHOM B CaHe MNOHTU(dUKA, KHUre
«Mncyc mn3 Hasapeta» Mana beHegykT XVI MHOrO BHUMaHUS
YOENSET KPUTUKE «3Ma» 3KCrulyaTaumm 6eOHbIX U BOCXuLia-
eTca ydeHnem Mmncyca o coumanbHOW crnpaBe/IMBOCTU.

TeicHeneTns 4enoBe4eCTBO WWET MyTb AOCTMXEHUS
cnpaBeg/IMBOCTU. Ha kaxgom aTane MCTOPMHECKOro pasBu-
TMS 3TM NYTU MMEIOT CBOKO cneunduky. Mbl xmBemMm B rnoba-
JmM3npytowemMcs Mupe. 9T0 MMEEeT CBOM M/II0Cbl U MUHYChI.
Mpuuem nocnegHue, K coxaneHuio, NpeobnagaT. Hepag-
HUA poknag «CnpaBegMBOCTb M passutue» (2006 ropn),
NOAroTOBMEHHbIN BcemMupHbiM GaHkoM - MexayHapoaHbIM
©aHKOM PEKOHCTPYKUMN U pa3BUTUS, NOKa3blBAET, YTO KO-
PEHHbIE MPUYMHBLI BEOHOCTM 3aK/oYalTCsl B COYETAHUU OT-
CYTCTBUS BflaCTU C OTCYTCTBMEM WHBECTULMOHHBIX BO3MOX-
HocTen. OTCyTCTBME OOXOLOB - OTCYTCTBME OOCTyna K YChy-
ram, OTCYTCTBME aKTMBOB - BCe 3TU OpPMbl 06€3001EHHOC-
TW COYEeTalTCa C OTCYTCTBMEM «r0Jfl0Ca», OTCYTCTBMEM Bfac-
T N OTCYTCTBMEM cTaTtyca. Mepbl CO CTOPOHbI rocynapcTea
MOINIM Obl PacNPUTb MHBECTULMOHHLIA MOTEHUMAN TEX, YbM
BO3MOXHOCTWN OrpaHn4eHbl, MyTeEM MHBECTULMINA B WX YenoBe-
yecknii Kanutan,B MHPPACTPYKTYPY,KOTOPOM OHU MOJIb3YIOT-
cd, a Takke obecrnevyeHnss 4eCTHOCTUM M 6e30MacHOCTU Ha
pbIHKax, roe OHW COBepLUaloT caenkn. M ecnm rocynapcteo
3TOr0 He AenaeT,3HaynT OHO caenanio BbIGOP B MOMb3Y WHbIX
NPNOPUTETOB.

MpoBoanmasa nonuTuka,KoTopass He CnocobCTByeT ycTpa-
HEHNIO 3KOHOMMYECKN HEI(DPEKTMBHBLIX BUOOB HECNpaBen-
JINBOCTM, GBNSIETCS MNPSMO WM KOCBEHHO pPe3ynbTaTtoM Mo-
nnTn4yeckoro BbliOopa.

MopoOHble MNONUTUYECKME MPOCYETHLI, MOPOXAEHHbIE
HEeCnpaBea/IMBOCTLIO M YBEKOBEUMBAOLWIME €€, BPaxXaeOHbl
npougeTaHuio. Jlioan, NULWLEHHbIE BO3MOXHOCTEW, HE Crlo-
COOHbl BHOCUTbL BKIad, B pas3BUMTME CBOMX CTpaH. VX noTeH-
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uMan 1 TanaHTbl PacTPayYMBalOTCsd, a kanutas, 3emMns 1 Opy-
rme pecypcbl HE WUCMNONb3YITCH MOMHOLEHHO. HepaBeHCTBO
B cdepe KOHTPOSS Haph pecypcamu, - roBoputcs B [oknage
BcemunpHoro 6aHka, - cnocobCTBYET HepaBeHCTBY B cdepe
KOHLIEHTpaLUMM BNacTu,a 3TO HAaxXOAMT BbIPXEHNE B HU3KOM
KayecTB€ MHCTUTYTOB FOCYOAPCTBEHHOrO YMpaBneHUs: HUK-
TO He CTUMYNIMPYET rOCYOapCTBEHHbIE YYPEXOEHUS K MOBbI-
LUEHNIO MOAOTYETHOCTW.

Ecnn 6anaHc Bnactu HeEBEpPEH, 3HAYUT, CyLLLECTBYET Hepa-
BEHCTBO ©OorarctBa M SKOHOMWYECKUX BO3MOXHOCTEN. Jlo-
BYLLKM HepaBeHCTBa 00pa3yloT MOPOYHbIA KPYr, 3KOHOMMUYEC-
KOe W MONNUTUYECKOE HepaBeHCTBa YCUAMBAIOT OpPYyr Apyra.

Mepbl BMeLwlaTenbLCTBa, NOBbLILLAIOLWINE YENOBEYECKU MNO-
TeHUMan Tex,y KOro OH Hambornee orpaHuvyeH (nNpexne Bce-
ro y 6egHbix), MOMOryT MM cTaTb U 0Oonee npoms3BoOaUTENb-
HbIMM 3KOHOMWUYECKU, N Bonee pe3yfbTaTUBHbIMU MOANTU-
yeckn. [lpouecchl nepepacnpepeneHns nocTtyna K 3emie,
MHPPACTPYKTYPHbIM yC/lyraM U, KOHEYHO, NPaBOCYOMIO CMo-
COOHbI, C OOHOW CTOPOHbI, paclUMpUTb NpaBa OeAdHSKOB, a C
OPYron - nMOBbICUTb WX WHBECTULMOHHbIE BO3MOXHOCTW.
[naBHbIA MyTb K YCWUNEHWIO CMPaBEA/IMBOCTU HA pPbIHKAX -
yNy4dlleHMe KayecTBa WHCTUTYTOB, NOOOEPXMBAOWLMX U O0-
MOMHSAOWMX PbIHKA, OOCTUrAaeMOE Ha NyTax paclunpeHus
JOCTyna K HUM U1 obecneyeHus crnpaBedsiMBbIX MpaBuil.

KOHCTUTYUMOHHBIN  NPUHUMN  COLUMANbHONO  rocyaapcTea
npeanonaraeT Cco3gaHMe pPaBHbIX BO3MOXHOCTEN O BCEX
yneHoB 0O6LLECTBA,NMPOBEAEHMNE COLMANIBHOM MONNTUKN, MPU3-
HalOLEN 3a KakabIM YIEHOM OOLLUECTBa MpPaBO Ha Takol ypo-
BEHb XM3HW (BKJIOYASA MULLY, O4eXAy, XUInLLEe, MEOULIMHCKUIA
yxo4, U couuanbHOe 06CayXMBaHME), KOTOPbLIN Heobxoanm
ONs NoadepXaHust 300poBbS M B/1aroCocTosHUS ero camoro
N ero cembu,korga OH paboTaeT,a Takke B TOM 4ucre B CIy-
yaax 6e3padoTuubl, 50Ne3HN, MHBANWAHOCTN, CTAPOCTH.

B cBA3M C 3TWMM KOHCTUTYUMOHHOE MpaBO kak ©a3oBblid
perynatop OOLLECTBEHHbIX OTHOLLUEHWA NpuUodpeTaeT BCe
fonee BblpaXeHHOE couuanbHoe uamepenue. Vctopusa ato-
ro npouecca XOpOLWO M3BECTHA: OMbIT Pa3BUTUS YenoBeYe-
ctBa B XX Beke,C ero npoueccaMmm uHaycTpyanmsauym mn yp-
6aHu3aumn, ¢ nepepacrnpeneneHnemM HacesieHUss Mexay ro-
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pOOOM W [OEPEBHEN, C MOSBNEHMEM HOBbLIX COLMASIbHBIX
rpynn, Tpebyowmx 0cobbiX MeXaHM3MOB 3alUUTbl UX MNpas.,
NPULLNO MOHMMaHWe TOro, YTO TPaAMUMOHHLIE - Nnbepasb-
Hble - npaBa W CBOOOAbLI YenoBeka M rpaxaaHnHa HepoocTa-
TOYHbI s 3hDEKTUBHON 3alumTbl MHTEPECOB NIIOOEN B yC-
NIOBUSIX yKa3aHHbIX MPOLECCOB.

lMprmeyaTenbHO, YTO B MOCAEOHME roObl  couuvasibHble
npobnemMbl CTan akTyanbHbiMM W ang EBponbl. Mprnuem He
TOonbko Ang BocTouHown EBponbl,HO 1 ans Gnarononyy4Hon 3a-
nagHon. U B neyasibHOM MepeyHe COBPEMEHHBLIX Yrpo3, Takux
KaKk Teppopuam, TPaHCHaUMOHanbHasa MpPecTyrnHOCTb, 3KON0rn-
yeckue npobnemsbl, pacnonlaHme SOepHOro Oopyxus, Npobne-
Ma coumanbHbIX MPaB 3aHsna Ccenvac edpa M He LEHTPab-
Hoe MecTOo. [MoHMMaHMe ykasaHHbIX LIEHHOCTEN MPUBOOUT K
TOMY, YTO B HaCTOSILLEE BpemMs BO BCEM MUpPE COLMAIbHLIM
npaeBam yOensaeTcd NepBOCTENEHHOE BHUMAaHWE, MPUYEM
VMEHHO MPEBEHTMBHbBIN XapakTep COouMasibHOM 3almTbl UMe-
€T MNEePBOCTEMNEHHYID POJib. DTO MPOUCXOOUT Kak B CTpaHax C
SIPKO BbIPA&KEHHOW MOAENbIO COUMaIBHON OTBETCTBEHHOCTU
rocygapcTea, NPUCYLLIEN B MEPBYIO O4Yepedb CKaHOVMHABCKUM
rocygapcrteam, Tak M CTpaHaMm C MoAenbio B OonbLUe crene-
HN nmbepanbHo - CLUA, KaHage, Asctpasmn. U ecnn roga
TP Ha3ad HEKOTOpble €BPOMENCKME KOJJIErNM BCE eLle roBO-
puvnn, YTO «yBfeKaTbCs CcouvanbHbIMX MpaBaMn - MIOAUTb
0e30enbLHNKOB B 00LLIECTBE», TO Cedac yke MHOrve noHMMa-
0T, 4TO OT peLleHnss NpobnemMbl couuanbHbIX MpaB 3aBUCUT
cyobba pemokpatm He Tonbko B Poccum, Ho 1 B EBpore.

BaxHOCTb peLueHns npobnembl CouMalbHbIX MpaB B rJ10-
OanbHOM MacwTabe AOEMOHCTPUPYIOT cneaylowme umdpsbl.
MepBbii Npe3naeHT EBponeickoro 6aHka PEKOHCTPYKUMK U
passutna XXak ATTanm B CBOEN HOBOW kHuUre «Kpatkas MCTo-
pus Oyaywero» manaraet NPOrHo3, B COOTBETCTBUMM C KOTO-
PbIM  KOJIMYECTBO ML, XMBYLUMX MEHEE 4eM Ha 2 [onn. B
OeHb, coctant K 2035 rogy 3,5 mnpa. 4enosek npotmeB 2,5
mnpa. B 2006 rogy. OTn kaTteropym HaceneHus, no MHEHWUIO
ATTanun, ctaHyt 6ecnopsgoyHO NepeMeLLaTbLCa Mo niaHeTe B
LEeNaX BbPKMBaHWSA, MPEBPATATCA B «MMMNEPKOYEBHMKOB» N Oy-
OyT WKMPOKO WMCMNONb30BaTbCH BO BPEMS PasnnyHbIX BOJSIHE-
HWA, @ TakkKe MNMPaTCKor SKOHOMUKOM.

AkTyanbHble NPO6IeMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

Jliobol HeraTuBHbLIA NPOrHO3 MULLETCA B MO3UTUBHBIX LiE-
ngx - 4ToObl He OOMYCTUTb €ro peanmsaumm. YMeHblUeHne
COuUManbHOro paspbiBa, NPeoaoNeHMe HecnpaBea/IMBOCTN -
9TO0 33jaya [OeNCTBUTENbHO eauHas ang BCen nybnmyHON
BNacTu, B TOM 4MCrie ANs KOHCTUTYLMOHHOrO npaBoCcyams,
pasymeeTcs, C NPUCYLLUMM eMy WHCTPYMEHTaMun cyaebHomn
3aWMTbl COUManbHbIX MpaB.

MoHMMaHWEe 3HaYeHUs1 COUMaUibHbIX MpaB HU B KOEM Chly-
yae He O03Ha4YaeT CHMXEHME S3HAYMMOCTU TPAAMLMOHHBIX -
nmbepanbHbIX - MNpaB, PakOaHCKMX W NonuTudeckmx. bes
TOopXecTBa nmbepanbHbiX MOEn He Oblno Obl rocygapcTea U
coumanbHOro, N NPaBoOBOr0 OOHOBPEMEHHO - T.e. rocydap-
CTBa, rOe coumanbHble MNpaBa rpaxaaH npuHagnexar UM oT
POXAEHNS, @ HE OAPYIOTCH MM CBEPXY M KX MNepedeHb He 3a-
BMCUT OT MOHapLUE BOMW; 3TU MNpaBa 3aKpensioTcs B KOHC-
TUTYUMSIX U 3aKOHaX W rapaHTUPYKOTCA rocyoapCTBOM B CUNY
npuTta3aHnin - (NOTPeOHOCTEN) rpaxaaHcKoro obuwiectea U
TpeboBaHMIN HOPM MEXAYHApPOAHOro npasa Ha OCHOBE MPUH-
uuna cnpaeBemIMBOCTU M OBLLENPUHATBLIX CTaHOAPTOB. VIMeH-
HO MNOSTOMY B COUMANIMCTUHECKOM rOCyaapcTBe, NPOBO3rna-
weHHom B CCCP,xoTa 1 BecbMa OnM3KOM K rOCydapCTBy CO-
UMasibHOMY MO 3asiBNEHHbIM LEeNsaM 1 atpmbytam,a Takke Mo
MexaHM3mam, obecrneumBaloLMM OOCTUXEHNE 3TUX LENEN,
coupanbHble MpaBa He MOrM ObiTb HMYEM WHBLIM, Kak Mpo-
OYKTOM «[apOBaHus» CBbIlE. ToTanMTapHbIA CTPOM anpuo-
pv npegnonaraeT HeOEMOKPaTMHECKUIA MNPaBOBON PEXUM U
WrHOPUPOBaHME BaXKHEWMLLUMX MPUHUMMNOB M MPU3HAKOB Mnpa-
BOBOro rocygapcrea (MpUOpUTET 3akOHa, pa3fgefneHne Bnac-
Ten, NOIHOUEHHOE rpaXxaaHCcKoe Oo0OLLeCTBO), KOTOpble SABNSA-
IOTCS1 NPEeAnoCLITKON ANt coupanbHOM OTBETCTBEHHOCTU TO-
cyoapcTtBa nepen, ero rpaxgaHamu, Onsg rapaHTUMpoBaHUS
couuasbHbIX MpaB rocygapCTBOM B CUy MNOTpeOHOCTen 006-
ectea M NPUHUWIMOB MNpasa.

KoHcTuTyupsi Poccunn 3akpennsieT npaBoBble OCHOBbI CO-
UManbHOM 3alnTbl, B TOM YUC/E CO3O3aHWE YC/OBUIA OOCTON-
HOM XXM3HW M CBOOOAHOrO Pas3BUTUS YENOBEKA, OXpaHa TPY-
Ja VU 300pOoBbs, FOCYOApPCTBEHHAS NOAOEPXKKA CEMbM, MaTe-
pPUHCTBaA W OETCTBA, NPUMOPUTET MEXOyHApPOAHbIX coumasb-
HbIX CTaHgapToB U T.4.. Onpeoennnncb OCHOBHblE TEHOEH-

o
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UM B coumanbHoOM cdepe, cpean KOTOPbIX OTKa3 OT 4pes-
MEPHOW rocydapCTBEHHOW nonaepXku, obecnevyeHme MuHN-
MasibHbIX COUManbHbIX MNOTPEOHOCTEN rpaxaaH, ucxoas w3
MMEIOLWNXCA B pPacrnopskXeHunm rpaxgaH GUHAHCOBBIX
CpPeacTB, OPUEHTAUMSA Ha adpecHOoe OKa3aHne COuVasbHON
nomowy n gpyrme. OgHaKO MOHSATHO,YTO MPOBO3rNacUTbL Ta-
Kne ycrnoBust Ons OOCTOMHOM XW3HW WU CBOOOAHOIrO pPas3Bu-
TN ropasno Jerye, Yem OCyllecTBUTb. B HacTosiee Bpems
noYTn YeTBEPTb rpaxkdaH Poccunm XmByT 3a yepTtoiri GemHoc-
T, NpUYeM Oonbluas 4acTb M3 HUX MMEIOT MOCTOSIHHYKD pa-
6oty. bopbba c 6egHOCTbIO, MPEOAOSIEHME COLMANbHOMN
HECnpaBen/IMBOCTN - OOHA U3 BRXHEWLUMX 330ad4 Kak rocy-
napcTBa, Tak 1 obLuecTsa.

Xota dopmanbHo KoHcTutyumus Poccuiickoin epne-
pauuunnpoBo3rnawaetPoccuiocoumanbHbiMrocyaap-
CTBOM, NOJINTUKA KOTOPOro HanpaBJjieHaHa co3aaHue
yCcnoBuiAi,00ecne4ynBalonNX A40CTONHYIO XU3HbU CBO-
6oaHOe pa3BUTUE JIMMHOCTU, OAHAKO HU ANF KOro He
ceKkpeT, 4TO Takoe COCTOSIHUEe AeJl B Halen cTpaHe -
noKa BCero IMwb KOHCTUTYLMOHHBbIN npean. liccneno-
BaTenM OUEHMBAIOT CEerogHdawHee cocTtoaHne Poccum kak
dopmManbHOro counanbHOro rocygapcrtBa Ha YypoBHE
nepeor nonoBuHbl 20-x r.r. XX Beka. Cpeou NpUHMH Takom
«HEA0Pa3BUTOCTN» COUMANBHBIX MEXaHM3MOB - MEepPeXuTKu
COBETCKOMMNONMUTUYECKONUnCcoLunasibHOMCUCTEeMbl, He-
COOTBETCTBME 3KOHOMMYECKNX, COLMANBHBIX U WHbIX LENEn
NOVUTUKM rocydapcTsa Opyr APyry, a Takke TO, 4TO ceidac
Poccnst no BaXHEMWMM MakpO3KOHOMMYECKMM MokasaTe-
NIIM HaxoguTCsa B rpynne passumeatomxcsa ctpaH. Kpome To-
ro, Ha CErogHsWHWIA OEHb HET OKOHYaTesNbHOW OrnpeneneH-
HOCTU C MOOENb 0becneyeHns coumanbHbIX OYHKUWIA ro-
cygapcTBa.

Mpn aTOM HEOOXOOMMO Yy4UTbIBATb U OXMOaHUs OOLLECT-
BEHHOIO CO3HaHUA, N UCTOPUYECKUI onblT Poccumn: 6onbluas
4YaCTb HaCeneHus,MOMHA O «COBETCKMX BPEMEHAX», yBEPEHA,
4YTO B TOT MNEPUOA CoumanbHbIX Onar, AOCTYMHbIX KaXKaoMy,
OblNO 3HauUUTENLHO OGonblie. Mo3TomMy noOble MOMbITKA O-
cyoapcTBa 0CcBOGOAMTLCS OT (YHKUMM HEMOCPEOCTBEHHOIO
«0MnekyHa» CBOUX rpaxpaH, u36aBuUTbCA OT MnartepHannu3ma B
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couyanbHoM cdepe BOCMPUHUMAKOTCS FpaxagaHaMn Kak He-
BO3MOXHOCTb WM OTKa3 OT peanm3aumn coupasibHbIX Mpas.
MosTomy BaxHO HalTk GanaHC Mexnay WHTepecamm rocyna-
pCTBa M COUMaNbHbIX TPYyMn, MeXay BO3MOXHOCTbIO pa3Bu-
M  VHOMBMAOYaSIbHOM JIMYHOCTW M MpPaBOM Ha rocydap-
CTBEHHYIO MOO0EPXKY.

lMpeoponeHne «noBYWKU HepaBeHcTBa» pgnsa Poccunm -
3TO KPUTEPUI €e [eecnocOOHOCTM Kak COLMalbHOrO rocy-
napctea. C ogHOM CTOPOHbLI, Poccua - cTpaHa, roe cambiMu
BbICOKUMW TEMMNaMM B MUWPE pPacTeT KONMYECTBO A0apo-
BbIX Mmnnamapaepos: ¢ 2005 no 2006 rog, vx KONWMYECTBO Bbl-
pOCNO MO AaHHbIM XypHana «PuHaHc» ¢ 33 mo 61,a cymma
X aKkTMBOB BoO3pocna co 171 munnunapoa ponnapos oo 310.
A,c ppyron,- no gaHHbiM Poccuiickon akagemmn Hayk,3a 15
net pedopm camble 6emoHble ctanm B 2 pasa 6eoHee,a B Le-
nom 80% HaceneHuss B MatepuasbHOM MaHe OT pedopm
fonblue noTepsno, 4em Mproodpeno.

OKoHOMMYEeCKMIN pocT nocne kpuanca 1998 roma npoxo-
OUNn B YC/OBUSX HeOLIBA/IO BbLICOKOW MONSpu3aumn O0X040B
HaceneHunsa. Ceinvac poxoobl 10% Hambonee ob6ecrneyYeHHo-
ro HaceneHunsa Poccumn npesbiwanu goxogbl 10% HavmeHee
obecrnevyeHHoro HacenexHus B 40 pas.

MpakTnyeckn BO Bcex pervoHax Poccun Hambonblume
npemmyLlecTsa OT pocTa MNPOAYKTMBHOCTU  PErMOHAaNbHOMN
9KOHOMMKM NoJyyaloT Hanboniee obecrneyvyeHHble CNou Hace-
JIEHNS, 1 3TO MPEUMYLLIECTBO pPacTeT.

KoHeuHo, Takne gmcnponopuyn TpebyioT MOBbILLEHUS 3]-
GEKTUBHOCTN  KOHCTUTYLIMOHHOIO NpaBoCyaus Mo  3almTte
coumanbHbIX NpaB rpaxanaH, obecnevyeHnss KOHCTUTYLIMOHHbIX
NPVHUMNOB CNpaBea/IMBOCTM U COUMaNbHOMO rOCydapCcTBa.

lMpaBocyame npu3BaHO WrpaTb CYLUECTBEHHYIO pPOJib B
CO3[4aHMMN paBHbIX YCJIOBUMIA B MOJINTUHECKOWN, 3KOHOMMUYEC-
KO N CouManbHO-KyNbTYpHON 0ONnacTsX.

MpaBoBble MHCTUTYTbI MOIyT OTCTamBaTb MOJUTMYECKME
npaeBa rpaxnaH M OrpaHn4MBaTtb BrAacTb aauUTbl. OHM MoOryT
obecneuvBaTtb pPaBHblE 3KOHOMUYECKME BO3MOXHOCTU, 3a-
WwMLas MMYLLIECTBEHHBIE MpaBa Bcex rpaxaaH n obecneyn-
Bas OTCYTCTBME OUCKPUMWHAUMKM B PbIHOYHBLIX OTHOLLIEHMSIX.

Ho B 10 Xe Bpemsi OoWMOKMB3aKoHOA4aTeNbCTBE, Cha-
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00 NpocuYNTaHHbIE COUMalbHble MOCNEACTBUS TEX WM MHbIX
3aKOHOB, OTOPBAHHOCTb WX OT peasibHOM COouManbHO-3KOHO-
MMUYECKON CUTyaumn B OOLLECTBE, X HECOrNacoBaHHOCTb C
0OLLECTBEHHBIM MHEHMEM, KYJIbTYPHbIMU TPaaMuMsaMmn MOTyT
MMeTb 0OpaTHbIA, HeratuBHblA addekT o1  CcouuanbHOM
cnpaBeIMBOCTN B OOLWIECTBE W €ro pasBUTUS.

MIMEHHO Takme HEeCOOTBETCTBUS BbISBASIOTCA B XOO4E OCY-
LWECTBMEHNS KOHCTUTYLMOHHOIO MnpaBocyaust.

MpaBoBble no3nuumn, koTopble KOHCTUTYUMOHHBLIM Cypg,
chopMynmpoBan B peLleHusIX MocnegHux net, B Oosbluei
CTEMEHU CBSA3aHbl MMEHHO C pPedOopMUPOBAHMEM COUMAb-
HOro 3akoHOOaTeNnbCTBa.

KOHCTUTYUMOHHO-NPaBOBOE MCTONIKOBAHME MOSIOXKEHNA O
COUManbHOM rOCyOapCTBe, O OPUANYECKOM pPaBEHCTBE W
CnpaBenMBoCTM (B €e OBYX MMNOCTacsax - «ypaBHUBAOLLEN»
N «pacnpenensiowlen») B pPerynmpoBaHun, obecnevyeHnmn u
3awmTe coumanbHbIX NpaB  Mno3BoNuA0 KOHCTUTYLMOHHOMY
Cyny BblpaboTaTtb NpaBoOBble MO3ULMN, UMEIOLUME CYLLIECT-
BEHHOE 3Ha4YeHMe i1 3aKOHOOATEsNIbHOr0 pPEerynMpoBaHus
OOLLIECTBEHHbIX OTHOLLEHUIA B cdepe coumanbHOM 3alpTbl U
NPOBEOEHNS €OMHOM COouManibHOM MONTUKN.

2. OcHOBHbIe COLMaJibHbIE NTPAaBa HEOTYYXAAEMbI U
NPUHaANEeXaTKaXA0MyOTpPOXAEHNS.

MpoBoarnaweHne Poccuiickon Pepepaumm coumasnbHbIM
rOCy#apCTBOM MpeponpenenseTr npoBedeHne COLManbHOM
NONUTUKW, HANPABNEHHON Ha MPU3HaHWE W 3aliMTy coumab-
HbIX MpaB 4YenoBeka,Ha OCHOBE MpUHUMWNa CnpaBeniMBoOCTM
M B COOTBETCTBUM C OOLLEMPU3HAHHLIMU MEXAYHAPOAHO-
NpPaBOBbIMU CTaHAAPTaAMU.

MpusHaHMe n obecriedyeHne couuanbHbIX MNPaB W rapaH-
TMIA X peanu3auym UMEET MPUHUMNMANIBHOE 3HayYeHue Afis
0OOLLECTBEHHOrO pa3BuUTUA M Gnarononyyvsi. 9TO He TOJSbKO
OEMOHCTPUPYET MNPUBEPXEHHOCTbL rocyaapctea obLieyeno-
BEYECKUM LEHHOCTAM U FYMaHUCTMYECKUM WAEaniaM,yto ca-
MO MO cebe OuYeHb BAKHO U XapakTepU3YeT KayeCTBEHHOE
COCTOSIHME rOCyAapCTBa, HO U aBnseTcs $akTopom, obecne-
YMBAIOLWMM COUManbHYl0 ©e30nacHOCTb, CTabUNbHOCTL pa3s-
BUTUSA oOLLecTBa.

AKTyasibHble NPOGAEMbl KOHCTUTYLIMOHHOMO MpaBoCyaus

B cBs3n ¢ 3tMM pomkeH GObiTb onpeneneH Kpyr (kartanor)
coumanbHbIX NpaB, Noanexawmx KOHCTUTYLIMOHHO-NPaBOBOMN
3awmre.

Hanbonee nONHbIN nNepeyYeHb COLManbHbIX MpPaB CcoAep-
xutca B 4Yactu 1 EBponenckon coumanbHon xaptim ot 3
Mast 1996 roga (He patuduumposaHa Poccuiickon denepa-
umen).

KoHctutyums Poccuiickoii depepaunm, onpenensas npa-
BOBOE MOJIOXEHNEe NUYHOCTU, BCenen, 3a Bceobulen aeknapa-
umen npae yenoseka n MexayHapooHbiM naktom 1966 roga
npoBo3rnacuna Takme mnpaea, Kak:

npaBo Ha coumanbHoe obecrnedeHue,

npaBo Ha Tpya,

MpPaBo Ha CrpaBeq/MBblE YCNOBUS TPyOa,

Ha 3aWwnTy TPYOOBbIX MPaB BCEMU NPenyCMOTPEHHBLIMN
3aKOHOM crnocobamu, BKIloYas npaBo Ha 3abacToBKY,

npaBo Ha oObeauHeHWe B NPOMECCUOHANbHBIE COO3bl Y
cBoOOay NPOPCOI3HON AeATEeNbLHOCTH,

npaBo Ha oOpa3oBaHue,

MpPaBo Ha OXpaHy 340pOBbS,

npaBoO Ha 6GNAronpuATHYIO OKPYXaloLLyo cpeny,

NnpaBO Ha XWUIULLE.

OTOT nepeyeHb OCHOBHbIX COLMasIbHBLIX MpaBa - B CUY ee
craten 17 (yactb 1) n 55 (4actb 1) - He MOXET cumMTaTbCH
MCYEePnbIBaOWYM U HE MPEnaTCTBYET KOHCTUTYLIMOHHOMN 3a-
wuTe Apyrx obLienpunaHaHHbIX coumasibHbIX MpaB U CcBOOOA,
yenoeeka U rpaxgaHuHa.

Ha cerogHsawHWi OeHb HE CyLEeCTBYET eOMHOM KOHLLEeN-
UMM OCYLLECTBNEHUS yKa3aHHbIX MpaB, PaBHO Kak HE Cylue-
CTBYeT 1 epguHonknaccndukaummuxknaccnukaumm
Ha OCHOBE XxapakTepa BbIMOJHAEMON COUVanbHOM PON.
HekoTopble yyeHble nofaratT, YTO coumanbHble MnpaBa -
3TO VWb Te npaea, KOTOpPble HENOCPEOCTBEHHO CBSA3AHbI
C peanu3aumer coumanbHOW 3alinTbl, @ UMEHHO: OXpaHa
CeMbUW, MaTepuHCTBA U [ETCTBa, MpPaBO Ha coumasnbHOe
obecrneyeHme, NpaBoO Ha Xunuule, NPaBO Ha OXpaHy 300-
pPOBbSl U MEOMUVHCKYIO MOMOLLb, MPaBO Ha 61aronpusaTHYO
okpyxawowyto cpeny (ctatem 38, 39, 41 u 42 KoHCTuUTy-
umn).
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OnpepeneHHble TPYOHOCTM B MOHWUMaHWUM NPUPOAbl COUM-
albHbIX MpaB, Pa3HONTEHUS B MpegjiaraemMblX KaTtanorax 3Tux
npae (B TOM 4ucfie B TeX, KOTOpble 3akpennsiTcs oduum-
a/lbHO B KOHCTUTYLMSIX, MEXOYHAPOOHO-MNPAaBOBbLIX OOKYMEH-
Tax), a TaKke npobnsiembl BbIPAOOTKM MEXAHW3MOB U rapaH-
TR WX peanu3aupmun, KOHTPOSS 3a OeATENbHOCTbIO OpraHoB
rocygapcTBa no ux cobniofgeHuto, - Bce 3TO CBS3aHO Mpex-
0€e BCEro C OnpeneneHHor MHOroacrnekTHOCTBIO UX MpaBo-
BOV MpUpOdbl N COOEpPXaHus,a Takke C Tem, 4To 3T npaea
CPaBHUTENBHO HEOABHO CTanu MNpPU3HABATbLCA B KavyecTBe
OCHOBHbIX MpaB 4enoBeka.

TeM He MeHee,B OPUONYECKON Hayke U cynebHOr npak-
TUKE HapacTaeT TeHOeHUUst paccmaTpuBaTb 3akpenseH-
Hble KOHCTUTYUMEN coumasibHble MpaBa He TONbKO Kak
NMPUHLUMNMAJIbHbIE OPUEHTUPDbI AJIS 3aKOoHoAaTensd, Ho
MMEHHO KakK OCHOBHbIE MpaBa, paBHble MO 3HAYMMOCTU
KOHCTUTYUMOHHbIM FPaXOAaHCKUM U MONUTUYECKUM MpaBaMm.
KOHCTUTYUMOHHBIE COUManbHble NpaBa - Hapsgy C rpaxja-
HCKUMW W MOANTUYECKMMM NpaBamMm - MO CBOEN NPUPOAE
OTHOCATCA K (dyHOAMEHTasIbHbIM MNpaBaM 4Yesi0BEKa, HEOT-
YyXXgaembiM M NpuHagiexawym Kaxaomy OT  pOXAEHUS.
OcHOBaHHblE Ha NpUHUMMAax CrpaBeaMBOCTM U coumalb-
HOW CONMMAAPHOCTU, OHU 3akpennaTca KoHCTuTyumen B
KayecTBe HenoCpPeacTBEHHO MOENCTBYOWMX W nognexar
cyoebHoln 3awmte. Kak TakoBble OHW 00s3blBAOT 3aKOHO-
0ATEeNbHYI0 WU WUCMONHUTENBHYIO BNacTb, CO30AI0T OPUEHTU-
pbl 01 MPOBEAEHUST COUUanbHOM MONUTMKU FOCYAapCcTBa,
onsg GopMmMpoBaHMA U Pa3BUTUS COOTBETCTBYIOLLMX OTpac-
Nleil 3aKkoHOOATENbCTBA.

3. MepbicoumnanbHONMNOAAEPXKMMUXNPEeAHAa3Ha-
YyeHMeBCcUcCTEeMecoLuMasbHOroodecneuyeHna.

CoumansHble npaea,B 0b6LlEeM Buae 3akpernneHHble KoHc-
TuTyumen Poccuiickon depepaumn, B X KOHKPETHOM CO-
OEepXaHuMm 1M MexaHnamax peanusaumm, onpepensatrca ¢e-
JepasbHbIMW 3aKOHaMK N 3akoHaMmn CcyObekToB Poccuiickoi
denepauymn.

CopepxaHue coumanbHbIX MPaB B AENCTBYIOLLEM 3aKOHO-
haTtenbCTBe [OOCTAaTOYHO LUMPOKO W 3aTparnmBaeT  HOPMb

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

pPas3nnyHbIX OTpacnen npaea U NpPaBOBbIX MHCTUTYTOB. Pea-
Nn3auunga Xe ykasaHHbIX NnpaB obecneyuBaeTcs npe-
AOCTaBJIEHNEM LULMPOKOIrO Kpyra BO3MOXHOCTEN, B TOM
yncne YCTaHOBMIEHMEM [N OTAENbHbIX KaTeropwui rpaxanaH
OOMOSHUTENBHBLIX COuManbHbIX Onar B BMOE Mep coumasib-
HOM MNOAOEPXKA WM NbroT. BkJoyeHne ykasaHHbIX Coup-
anbHblX Gnar B CUCTEMY COLMANIbHOM 3allumTbl ObIno 00yc-
JIOBMIEHO HU3KMM YPOBHEM MEHCMOHHOIro obecnedyeHns n 3a-
paboTHO nnaTbl.

OOHoli 13 OCHOBHBLIX NPOONEeM, KoTopast BCe elle He
paspelleHa B XOAE€ MPOBOAUMBIX MEHCUMOHHLIX pPedopM, sB-
NFeTcs yCTaHOBNEHUepa3mMmepaneHCcum,no3Bosoue-
roynoB/ieTBOPUTbXOTAObIMUHUMAJIbHBIENOTPEOHOC-
Tn yenoBeka. [lo pesynbtatam Bcepoccuinckoro ueHTpa
YPOBHS1 XW3HM MOKynaTesibHas CnocOOHOCTb CpeaHen Tpy-
JOBOM MEHCUM MO CTapoCTW, KOTOPYKD nonyyalT Oonee 29
MJ/IH. 4YesioBeK, NWb HEMHOrO TMPEBLILLAET MNPOXUTOYHbIN
MUHUMYM; MEHCUM MO WHBANWMAHOCTW, KOTOPbIE MNOMyvatoT
4,2 MSH. pPOCCUSH, MO CRy4alo MOTEPU KOPMWMbLA U COUM-
anbHble neHcun BooOLWE HWxe aTtoro Hopmatmea'. Koadpdu-
LMEHT 3amMeLLeHnst NMeHCcMen yTpadeHHoro 3apaboTtka B Poc-
Cun B HacTosiLlee Bpemsa cocTaBnseT 25%, eCnn Xxe y4uTbl-
BaTb «TEHEBYID» 3apabOoTHylO nnaty, TO peaynbtar Oyaer
ewe Hmke. [na cpaBHeHUs: KOODDUUMEHT 3aMeLLeHus, yC-
TaHoBNneHHbli 102- KoHBeHunen MOTun EBponeickum
KOOEeKCOM counanbHOro obecneyeHus, cocrasngeTr
40% paHeenony4yaemoro3apaboTka.

MuvHuMmanbHas 3apaboTHas nnata He AOO0CTUraeT Benuyu-
Hbl MPOXWUTOYHOrO MWHUMYMA, KOTOPbIA B CpedHeM MO cTpa-
He (C y4eToM HOaHHbIX 77 cybobekTtoB Poccuiickoii dPenepa-
umn) 3a yetBepTbin kBaptan 2006 roga coctaBun 3353 pyod.
CooTHolleHe cpedHer 3apaboTHOM nnatbl U NPOXUTOYHO-
ro MMHMMyMa Takoke OanekO OT CIIOXMBLUMXCA B CTpaHax C
Pa3BUTON PbLIHOYHOM SKOHOMMKOW CTaHOAPTOB U 3a 4eTBep-
Toih kBapTan 2006 ropa coctasuno 3,63.

Jlbrotbl ObiN BBEOEHbI B KA4YecTBe Ma/IMATUBHOIO pe-
LUEHMS, OCHOBHbIM WX Ha3HA4YeHWeM sBfsnacb KomneHcauus

! «CTtapoctb 6e3 cTpaxoBku» // «Poccuiickas raseta» ot 07.02.2007, Ne 27(4288).
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HegocTaTka AEHEXHbIX CPeACTB,NOSlyYEHHbIX B BMOE MEHCUMU
wnn 3apaboTtka. Ong Toro 4tobObl 0OEecneyYnTb BbRKMBAHUE
VHBaNMOoOB, CeMel, BOCMUTLIBAIOWMX MaSIONIETHUX OeTewn,
NEHCMOHEPOB, NHbIX KAaTEropuin rpaxaaH B YCJIOBUSX 3KOHO-
MMYECKOr0 Crafa M HU3KOro YPOBHSI MEHCUMOHHOro obecne-
yeHus M 3apaboTHOW nnaTbl, 3aKOHOAATENb MNPeayCMOTPen
psig, NbroT, K YMC/y KOTOPbIX OTHOCWMNUCHL: CKUAKa Mo ornnarte
XUNbS U KOMMYHasbHbIX YCNyr; 6ecnnaTHbli MO0 NbroTHbIN
npoe3n Ha OnpefeneHHbiX Buaax TPaHCMNopTa; JbroTbl MO
onnarte3artenedoH; 6ecnnatHoe NIroTOB/IEHNE N PEMOHT
3yOHbIX NPOTe30B; HGecnnatHoe obecnedvyeHVe OETel NepBo-
ro - BTOPOro rofa >M3HW creumasbHbiIMM MOJSIOYHBbIMM MPO-
OyKTaMn OETCKOro nMuTaHus; onnata AOeTCKUX MyTEBOK B 0O3-
DOPOBUTENbHbIE YYpEeXOeHUs 1 nareps ons netein 6espa-
OOTHbIX rpaXdaH; ckuaka Ha Mpoes3f, Ha MeXOyropOAHOM
TpaHcnopTe ANa AeTeNn, HyXXOaoWMXCa B CaHaTOPHO-KypopT-
HOM JIeYEHWWN; KOMMEHCAUMsi PacXOAOB B CBA3W C yOopoXa-
HMEM CTOMMOCTW NuTaHus obydalowymcs B obueobpasoBa-
TeJIbHbIX Y4YpPEeXOeHUsaX, 00pa3oBaTeNlbHbIX YYPEXAEHUSX Ha-
YyasibHOro, CPedHero 1 BbICLLIEro NPogeCcCMoHanbLHOro obpa-
30BaHMA 1 Op.

TakuMm 00pa3oM,broThl (MM MepPbl COUMANbHOM Moaaep>X-
KU, KaKk WX HasbiBaeT MdenepanbHblii 3aKOH OT 22 aBrycra
2004 r. Ne 122-d3?) BbINONHAIOT, FaBHbIM 00Opa3oM, KOM-
NeHcaTopHylo GYHKUMIO W, cnegoBaTesibHO, BKIOHAlOTCS B
CUCTEMY COUMaNBbHOrO obecrnevyeHus kak oauMH n3 eé ane-
MEHTOB (couuanbHasi NoaaepXxka) M MOryT paccmarpuBaTtb-
Csl Kak COCTaBHasd 4YacTb MexaHu3ma peanms3aumn coumalb-
HbIX npaB. KoHcTuTyumoHHbli Cyn, Poccuiickon Pepepauyu,
paccmatpuBas xanoby rpaxnaHkm [1.p. EH6opucoBoit, npu-
Len K BbIBOAy O TOM,4YTO MPU OLEHKE EXEMECSYHOro obec-
nevyeHns, NPegoCTaBISIEMOro Hy>XAalLWNUMCS B COUManbHOM
3aWmMTe rpaxgaHam,Hapsaay C NEeHCUMOHHOM BbIMaToON, OOXK-

2 “O BHECEHVMW M3MEHEeHWi B 3akoHoaaTesbHble akTbl Poccuiickoii depepauym 1
NPU3HaHUM YTPaTUBLLMMW CWUNY HEKOTOPbIX 3aKOHOAATENbHbIX akToB Poccuiickoi
depepaumn B cBa3n ¢ npuHaTnem PenepasibHblXx 3akOHOB “O BHECEHUM U3MEHe-
HUIA 1 gononHeHuin B PepepanbHblii 3akoH “O6 OBLUMX MPUHLMNAX OpraHvM3aumm
3aKkoHofATeNbHbIX (MPeacTaBUTENbHBIX) WM UCMOMHUTENbHBIX OPraHoB rocyaap-
CTBEHHOI Brnactn cyowekTtoB Poccuiickoii depepauymn” n “O6 obmx npuHUMNax
opraHv3aumMmn MecTHOro camoynpasneHus B Poccuiickoii depepaumn”.

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

Hbl y4MTbIBaTbCS Mepbl couuanbHon nogaepxkn (Onpepene-
Hue ot 15 ¢depana 2005 r. Ne 17-O no xanobe rpaxaaHkn
EHGopucosor .. Ha HapylweHne €€ KOHCTUTYLMOHHbIX
npaB nyHktoMm 8 ctaten 14 PepmepanbHOro 3akoHa ot 17 ge-
kabps 2001 roma “O TpymoBbIX neHcusix B Poccuiickoin de-
aepauyn’).

OpHako 3TMM HasHavyeHue NbroT He mucdepnbiBaeTcs. OHU
MCMONb3yTCA (Kak 4acTb KOMMEHCATOPHOrO MexaHu3ma) B
Lensx BO3MELLEHMS Bpeda nuvuam, nocTtpagasBlIMM Bclen-
cTBMe aBapum Ha YepHoOblnbckon ADC; noaseprumMmcs rno-
JINTUYECKUM PENPECCUsSM U NOCTPadaBLLUMM OT HUX WU BXOOSAT
B 00OWMN 0ObeM BO3MeLLeHUs Bpeda. Takas (pyHKUMS Nbrot
Obina BbloeneHa KoHCTUTYUMOHHbIM Cyaom.

B psoe pewenuin KoHctutyumoHHoro Cyga npusHaea-
JIOCb, 4TO BO3MELLEHVE Bpeda, NPUYMHEHHOrO 300POBbLIO
rpaxgaH B CBS3W C paguaumoHHbIM BO3OENCTBMEM BCNen-
cTBMEe aBapum Ha YepHoObinbckor ASC mnn apepHbIX UCHbI-
TaHMn Ha CemMmnanaTMHCKOM MOSIUIOHe, OCYLLLECTBNSETCS, B
TOM uYMcne B Buae NpPedoCcTaBfieHns Mep COuManbHOW noA-
nepxkn (Hanpumep, OnpepeneHne ot 11 wmona 2006 r. Ne
404-O no 3anpocy KanuHumHrpagckon o6bnactHo [ymbl O
NpPOBEpPKE KOHCTUTYLMOHHOCTU nognyHkta «b6» nyHkta 3
MpaBun Bbloayn yOOCTOBEPEHMIA eOouHOro obpasua rpaxja-
HaMm, NOABEPrIMMCSa paguauMoHHOMY BO3OEWCTBUIO BClen-
CTBME SQO€epHbIX UCMbITaHMA Ha CemunanaTtMHCKOM MNOoJSNro-
He»). AHanoOrnyHbIn noaxod Obi1 MCMONMb30BaH MPUMEHN-
TENbHO K rpaxkaaHam, paboTaBwmM (CAYXUBLLUMM) B Moapas-
neneHnsx ocoboro pucka: BO3MeLleHMe Bpeaa, MPUYUHEH-
HOr0 MX 300POBbLIO, OCYLLUECTBASIETCA MNyTEM NpPenocTaBne-
HUS NbroT 1 komneHcauwn (OnpepeneHve ot 15 mona 2004
r. Ne250-O 06 oTkase B MPUHATAUN K PACCMOTPEHMUIO XKano-
Obl rpaxpgaHuHa AnvkoBa Bnagummpa MBaHoBMYa Ha Hapy-
lUeHMe €ero KOHCTUTYLIMOHHbIX MpaB nosioxeHnsmn Depe-
panbHOro 3akoHa oT 12 ¢espana 2001 ropa «O BHeceHUn
M3MEeHeHun 1 pononHeHnn B 3akoH Poccuiickon depepa-
umm «O couuranbHOW 3almTe rpaxaaH, NoABEPrLUMXCS BO3-
OENCTBNIO paguaumn BCNeACTBME KaTtacTpodbl Ha YepHo-
Obinbekon A3C»).

Takyto Xe GYHKUMIO BbIMOMHAKT Mepbl CoupasibHOM Nnofa-
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OEPXKN, NPEeOoCTaBfsiEMbIE XEPTBAM MOMUTUYECKUX pPeEn-
peccuii. Kak otmetun KoHCTUTYumoHHbii Cya, npegocTaB-
JNleHne peadbuIMTUPOBAHHBLIM NMUAM U NULAM, NPU3HAHHbBIM
NOCTPaZaBLMMN OT MNONIUTUHECKUX PENPECCUI, NbroT (Ume-
HyeMbIX Ternepb Mepamy COUMANTBLHOM MOAAEPXKU) Oblno
HanpaBfieHO Ha co3paHve GnaronpuSTHLIX YCNOBUIA ONS pe-
anM3aunn npaeB M CBOOOA Ha3BaHHLIMU KaTEropusiMM Fpax-
0aH 1 obecneyeHne ux coupanbHoW 3alumileHHocTr®. Tlo
CBOEN NpaBOBOM MPUPOAE 3TU NbroTbl HOCWAM KOMMEHCca-
TOPHbIA XapakTep* U B COBOKYMHOCTU C WHbIMW MPEOyCMOT-
peHHbiMK 3akoHoM Poccuiickon Pepepaupmn “O  peabunun-
TaumMm XepTB MONMUTUYECKUX penpeccuin” mepammn  Obinu
Nnpu3BaHbl CrocoOCTBOBaTb BO3MELLEHMIO MPUYMHEHHOIO B
pesynbTate penpeccuii Bpega. CnepoBaTtenbHO, NbroThl, KO-
TOopble yCTaHaenMBaucb deaepasnbHbiM  3aKOHOO4ATENEM
ONns peabunnTMpoBaHHbIX NNL, U N, NPU3HAHHLIX NOCTpa-
JAaBLWMMN OT MOJIMTUYECKMX PEMPECCUN, B X MaTEPUATIBHOM
(dbrHaHCOBOM) BbIPAXEHUM BXOOAT B MPU3HaHHBLIM rocynap-
CTBOM OOBbEM BO3MELLEHUS Bpena.

BbinonHeHMeM yka3aHHbIX QYHKUMA NPaBOBOE 3Ha4YeHue
Nbrot (Mep couuanbHOM MOAOEPXKN) HE MCHEPMbIBAETCS.

3ayacTylo JIbroTbl BbINOSIHAIOT POMib CBOEOOpa3HONM Har-
pagbl, NPU3HaHNA 3acnyr OMNPeneneHHOM KaTeropum rpax-
haH nepepn obLWIECTBOM W rocyoapcTBOM. OTO couMalbHble
6nara, npegocTaBnsieMble rpaxgaHam, MMelWwMM ocobble
3acnyrn nepepn OteyecTtBOM (BeTepaHbl Benukon OtevecT-
BEHHOI BOWHbI, BeTepaHbl 60eBbIX aencteui, Nepon Cose-
Tckoro Cotosa, Nepon Poccuum, N'epon CoupannctmnyHeckoro
Tpyoa). Tak, B onpegeneHun ot 27 pekabpsa 2005 roga Ne

8 OnpepeneHve ot 1 pekabps 2005 r. Ne 462-O «O6 oTkase B MPUHSATUAN K PacCMOT-

peHunio 3anpoca CaxasMHCKon o6nactHoi OyMbl O MpoBEpKE KOHCTUTYLMOHHOCTU
yacTeli nepeoit 1 BTOpoi cTaTbl 16 3akoHa Poccuiickoin denepaumm «O peabu-
nnTaumn XepTtB MONUTUHECKUX penpeccvu7|».
Onpepenenus  KoHctutyumonHoro Cypa Poccuiickoii ®Pepepaupm ot 10 nions
2003 rogma N 282-O no 3anpocy [lNpaButensctea XabapoBCKOro kpas O MpoBep-
K€ KOHCTUTYUMOHHOCTW ab3aua TpeTtbero nyHkTa 5 [MonoxeHuss o nopsioke npe-
[OCTaBNEeHVst NbroT PeabunnTMPOBaHHLIM NULAM M iMLAaM, NPU3HaHHBIM MocTpa-
JaBLUMMKW OT MOAUTMYECKMX penpeccuit, n ot 5 wona 2005 ropa N 246-O no xa-
nobe rpaxpaHvHa W.B. KysHeuoBa Ha HapylleHVWe ero KOHCTUTYLMIOHHBIX MNpaB
noanyHkKToM 5 nyHkta 1 npunoxenus 20 k ®PepepanbHomy 3akoHy “O denepasns-
HOoM Otomxete Ha 2004 ron”.

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

502-O no xanobe rpaxgaHnHa 3umMHuukoro Cepres Ba-
JIepbEBMYA HA HapyLUEHWE €ero KOHCTUTYLIMOHHbIX MpaB Mo-
noxeHnamu ctaten 44 PepepanbHOro 3akoHa OT 22 aBryc-
Ta 2004 r. Ne 122-3 KoHCTUTYUMOHHBIN Cya chopmynu-
pOBan MpPaBOBYKD MO3ULMIO O HaM4MM Yy BeTepaHoB OOEBbIX
OencTBMin  0coboro npaBoOBOro cTaTyca, O0OYC/OBIEHHOIO
BbIMO/IHEHMEM KOHCTUTYLMOHHO 3Ha4MMbIX OYHKLNIA, HENOC-
PEOCTBEHHO CBSA3aHHbLIX C ObecneyYyeHnem OOOPOHbI CTPaHbl
n 6e30nacHOCTM rocyaapcTBa, MpaB M cBobopn, rpaxnaH. He-
06X0OMMOCTb BbINOMHEHMST BOEHHOCYXALLMMM MNOCTaB/EH-
HbIX 3ada4 B JIOObLIX YCIIOBUSIX, B TOM 4MCIEe COMPSKEHHbIX
CO 3Ha4YUTENbHbIM PUCKOM AN XW3HW U 300POBbS, BNeveT
3a cobon 00643aHHOCTb rocydapcTBa rapaHTUPOBaTb 3TUM
NMuaM coumanbHy 3allmMTy, COOTBETCTBYIOLLYIO MX OCOOOMY
crarycy. [ononHuTenbHble coumasbHble rapaHTUM U KOM-
neHcauun, NpenocTaBnNgemMble yKasaHHOW KaTeropmm rpax-
0aH,aBnaoTcss GOPMON BbINONHEHNS FOCYAAPCTBOM MNyony-
HO-MpPaBOBbIX 00S3aTENLCTB B OTHOLUEHUM FpaxdaH, BbIMNos-
HMBLWIMX cBOM ponr nepen OTe4ecTBOM, BO3JIOXEHHbLIA Ha
Hux KoHctutyumein Poccuiickoii depepaumm (ctatbs 59,
Yyactb 1).

B psaoe cnyyaeB Mepbl coumanbHOM MNOAAEPXKM BbINOJ-
HAIOT rapaHTUrHYIO OYHKUMIO, T.e. HanpasfieHbl Ha obec-
neyeHne peannsaumm KOHCTUTYLMOHHLIX npaB °. KOHCTu-
TyUMOHHaa 006493aHHOCTb [rOCyOapcTBa rapaHTUPOBATb
NnpaBo Ha [OOLWKONbHOE 00pa3oBaHME BO B3aKMMOCBA3UN C
nonoxeHmamu KoHcTUTyummn o HeobXxoOMMOCTM  OCYyLLEeC-
TBNEHUS rOCYAAPCTBEHHOW 3alWMTbl MaTepuHCTBA WU
netcTtea ob6ycnoBnmBaeT HeOob6XO0OMMOCTb oOKazaHusa &u-
HaHCOBOMN NOALEPXKN CEMbE, UMEIOLLEN OeTen, CoO CTOpPO-

5 Sm pofb Mep CoumManbHOM MopaepXkm oTmedeHa B [octaHoBneHun KoHCTuTy-

wioHHoro Cypa ot 15 mas 2006 roga Ne 5- no pmeny o npoBepke KOHCTUTYLM-
OHHOCTK nonoxeHun ctatbl 153 depepanbHoro 3akoHa ot 22 asrycta 2004 .
Ne 122-d3 «O BHeceHUM M3MEHEeHWUI B 3akoHodaTesibHble akTbl Poccuiickoii de-
hepaumn 1 NpU3HaHUM YTPATVBLUMMU CUITY HEKOTOPbIX 3aKOHOAATENbHbIX aKTOB
Poccuiickoii depepaumn B CBA3M C NPUHATUEM denepasnbHbiX 3aKOHOB «O BHe-
CEeHVUN M3MEHeHWn 1 JononHeHwin B PepepanbHblii 3akoH «O6 0BLLMX ApUHLUMNEX
opraHu3aumm 3akoHodaTeslbHbIX (MPeacTaBUTENbHBIX) WU UCMOMHUTENbHBLIX Opra-
HOB rocyaapCTBeHHOlM BnacTu cyGbekToB Poccuiickoin depepauym» n «O6 obLpmx
NpUHUMNax opraHMsauuyM MeCTHOro camoynpasnenusi B Poccuiickon ®depepa-
uMn» B CBA3W C Xanoboi rnasbl ropoga Teepyu M TBEPCKON ropoackoin Aymbl.
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Hbl rocygapcrtea. Takasi nogmepxka, kak otmetmn KoHcTu-
TyumoHHbin Cya, MOXET OCYLIECTBAATLCA pPas/IMyHbIMU
cnocobamu, B TOM 4Uc/le B BMOE YCTAHOBMEHUS Mpenesb-
HOro pasMepa nnaTthbl, B3MMAaeMoOn C poauTenem 3a coaep-
XaHue [eTer B  OOLKOJMbHbIX YyyYpexaeHuax. YkalaHHas
Mepa coupanbHOM NoAOepXkKu npencTaBnseT coboM OogHy
n3 ¢opm 06LEerocygapCTBEHHONO rapaHTUpPOBaHUA [O0C-
TYNHOCTU NONydYeHUss ob6pasoBaHUA B [OETCKMX OOLLKOJb-
HbIX Y4YpeXOeHusX.

Takum 00pas3om, ueneBas HanpaBlieHHOCTb NpPeaocTaB-
NFEMbIX rpaxgaHam Mep COouManbHOM nogaepXkn, QyHK-
LM, BbINOJIHAEMbIE UMW B MEXaHM3ME MNpaBOBOr0 perynu-
pOBaHUS COOTBETCTBYIOLMX OOLLECTBEHHbLIX OTHOLLEHWA,
CBMOETENLCTBYIOT O HEOOXOOMMOCTW BK/IHOYEHUS UX B CUC-
Temy coumanbHon 3awmTbl. COOTBETCTBEHHO, OHM MoaJie-
XaT 3awmTte B nopsiake KOHCTUTYLMOHHOIO CyaonpOu3BOA-
cTBa.

Kak BMOHO 13 NpuBEOEHHbIX NpPMMeEPOoB, KOHCTUTYLIMOH-
Hbolh Cyd, OpUMEHTMPYETCH Ha 3almTy MpaB, rapaHTUpOBaH-
HbIX CUCTEMOWN COLMaNbHOW 3aluuThl, cnoxmeluenca B Poc-
cuiickoinn @Pepepaumn, HTO HECKOSIbKO LUMPE COLMasibHbIX
npaB rpaxgaH B CTPOroM CMbICNE CnoBa.

B cBA3M C HeobXxoauMOCTbIO OMpeaeneHns Kpyra Ccoum-
asfbHbIX MpaB, BKo4YaeMbix B chepy 3awmtbl KOHCTUTYLIMOH-
HbiM Cygoom, BO3HMKMIA npobrnema pasrpaHnNYyeHnst NbroT
(Mep coumanbHOM NOAOEPXKKM) PasINYHOM MNpPaBOBOM Npu-
poabl.

Hapsioy € ykasaHHbIMW pPasHOBUAOHOCTAMW fIbroT (Mep
coumanbHOM MNOAAEPXKN), KOTOPbLIE BK/IKOYAIOTCA B CUCTEMY
COuManbHON 3aluThl, CYLLECTBYIOT NbrOTbl, HE CBSA3aHHbIE C
peanusaumen coumanbHbIX MpaB, MMEKWWE LENblo npe-
0OCTaB/ieHNEe MNPEMMYLLECTB OTAEJIbHbIM  KaTeropusam
rpaxgaH B CBS3W C MX OCOObIM MPaBOBbIM CTATycoM. Takue
JNbrOTbl HE BXOOAT B CUCTEMY COUMANbHONO OobecrnevyeHus u
He nognexar 3awmTe B Nnopsiake KOHCTUTYUMOHHOrO Mpo-
n3eoacTtea. Mx yctaHOBAEHME M OTMEHA MOJSIHOCTBID OTHO-
CATCA K AUCKPELMOHHBLIM MOJSIHOMOYMAM 3akoHogartens. K
TakMM NbrotaMm OTHOCSTCS, HANpPUMep, NoJly4EHNE BeTepa-
HaMn ©OO0eBbIX OENCTBUI pPa30BbIX JbMOTHLIX KPEeaMUTOB Ha

AkTyasibHble NPOGIEMbl KOHCTUTYLIMOHHOrO MNpaBocyaus

npuobpeTeHmne (CTPOUTENbCTBO) KBAPTUP, XUNbIX AOMOB W
T.M.°

4. NMpepenbl AUCKpeLunn 3aKkoHopaTensa npm nuame-
HEeHUnperyampoBaHusicoumnasibHbiXnNpas.

OnpepeneHne kpyra npae, nognexalmx 3awurte B Mo-
psaKe KOHCTUTYLIMOHHOIMO CyaonpOu3BOACTBA, CBA3AHO C UX
coaepxaHmem.

BbIIBNSIS CMbIC/T KOHCTUTYLIMOHHBLIX MOJSIOXKEHWUI, OTHOCS-
wmxcsa K coumasnbHbiM npasam, KoOHCTUTYUMOHHbIN Cyn, Poc-
cuinckon dedepaupym B psine CBOWX pPeLUeHuii noaqepkHyn,
YTO COOTBETCTBYIOLLEE KOHCTUTYUMOHHOE MNpaBO 4enoBeka W
rpaxgaHuHa ropasgo LUMpPe KOHKPETHbIX CYObEKTUBHbLIX MpaB
B 0003Ha4yeHHon cdepe. Tak, CyLHOCTb KOHCTUTYLIMOHHOIO
npaea Ha couuasibHoe obecrneyeHne MNpPosiIBNSeTcs B 0053aH-
HOCTW rOCydapcTBa MNPEAOCTaBUTb KaXkAOMY B Clydasx, yka-
3aHHbIX B KOHCTUTYyuuMW, Takoe obecneyeHne. Bmecte ¢ Tewm,
NPOBO3rNalleHNe MnpaBa Ha couuanbHOoe obecrievyeHne He
0O3Ha4yaeT,yTo rpaxnaHnH HaOenseTcsd KOHKPETHbIM Habopom
CYOBLEKTUBHLIX MpPaB, HANPUMEpP, Ha MOJTy4YeHNE MEHCUM B Ofl-
peneneHHoOM pasmepe Unm C OnpeneneHHoro Bo3pacta,npa-
Ba Ha WCHUC/IEHME CTaxa MO OnpefesieHHbIM MpaBuvnaMm U
T.N. PopMbl 1 BUOBI COUMANBHOrO OOEecneYeHus, a Takke yc-
NoBMS U MNOPSAOK peanu3aumn OaHHOMO  KOHCTUTYLIMOHHOMO
npaea onpenensioTcsa 3akoHodaTenem, KOTOpbIn HakTUHECKN

6 Onpepenenna ot 6 mapta 2003 roga Ne 58-O no anobe rpaxpgaHuHa B.B. Kon-
raHoBa, oT 27 pekabps 2005 roma Ne 502-O no anobe rpaxpaHvHa C.B. 3um-
HULKOro, OT 24 sHBaps 2006 ropa Ne 6-O 06 oTkase B MPUHATAM K pPaccMoTpe-
HUO xanobbl Muna O.A.) n ocBoboxaeHNe OT ynnatbl HanoroB (OnpeneneHne ot
5 moHs 2003 roma Ne 275-O 06 oTkase B MPUHATUM K PacCMOTPEHMIO >Kanolbl
rpaxpaHvHa Moknaposa Cepresi MropeBuya Ha HapyllEHME €ero KOHCTUTYLMOH-
HbIX MPaB MOMOXEHUAMM MOANYHKTOB 2,3 1 4 nyHkta 4 ctateu 1 demepanbHoro
3akoHa «O BHECEHUW W3MEHEHWIn U [OMONHEeHWA B HEeKOTOopble 3akoHoAATesNbHble
akTbl Poccuiickoin depepaumm no BONpPOCamM AEHEXHOr0 OO0BOSbCTBUS BOEHHOC-
NyKalmx M NPeaocTaBNeHnss UM OTAENbHBIX JIbroT», BHIHECEHHOE Ha OCHOBE Mnpa-
BOBbIX MO3ULMIA, CHOPMYNIMPOBAHHLIX B MOCTaHOBNEeHUsX oT 21 maprta 1997 roga
no peny O MNPOBEPKE KOHCTUTYLIMOHHOCTM nonoxeHun cratern 18 m 20 3akoHa
Poccuiickoin depepaumm «O6 ocHOBax Hanoroson cuctembl B Poccuiickon de-
aepaummn», ot 28 mapta 2000 roga no geny O NpoBepke KOHCTUTYLMOHHOCTU MOA-
nyHkTa «k» MyHkta 1 ctatbl 5 3akoHa Poccuiickoii Pepepaumn «O Hanore Ha O0-
6aBNEHHY0 CTOMMOCTb», OT 19 mioHa 2002 ropga No Aeny O NPOBEPKE KOHCTUTY-
LIMOHHOCTM MONOXeHW psaga deaepanbHblX 3aKOHOB, KaCaloWMXCA CounasnibHOM
3almMTbl FPaXaaH, MoABEpPriUNXCS BO3OEACTBUIO paavaumm BCNEACTBME KaTacTpo-
&bl Ha YepHobbinbeckon ASC, oT 27 mas 2003 ropa no Aeny O NpoBepke KOHCTU-
TYUMOHHOCTN nonoxeHus ctaten 199 YK Poccuiickon ®@enepauyv n ap.

|NI
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onpegensieT cogepXaHne couuvanbHbIX Mpas.

B cBsi3n c 3TMM BCTaeT npobnema onpegeneHus npene-
JIOB YCMOTPEHUS 3akoHopaTenst npu U3MEHEeHUW MNpPaBOBOro
perynmpoBaHust B coumansHoli cdepe. C OOHON CTOPOHBI,
ONCKpeums 3akoHoAdaTens [OOBOJSIbHO LIMPOKa, U 3TO HeoA-
HOKpaTHO noA4YepKMBanocb B pelueHunsx KOHCTUTYLIMOHHOrO
Cyna. B yacTtHOCTM, K KOMMNETEHUMM 3aKkoHOOATeNs OTHOCUT-
CH onpefeneHne MexaHusmMa peann3aumm KOHCTUTYLMOHHO-
ro npaea couuanbHOro obecrneyvyeHus,B TOM YUCE YCTaHOB-
JIeHVe BUOOB MEHCUA M OCHOBaHUIA NPUOBpPEeTeHMs npaBa Ha
HMUX OTOENbHbIMA KaTeropusiMM rpaxaaH, a Takke npaBun
NCHUCNEHNS UX PasMepoB’; onpegesieHne npaBOBbIX OCHO-
BaHWI Ha3HA4YeHUs1 NMEHCUN, X PasMepoB,nopsaKa ucumncne-
HUS 1 BbinNnaTbl, BKOYass Kak oOLuMe YCNoBUS Ha3HadeHUs
NEHCUI, TaK U OCOBEHHOCTM MPUOOPETEHMS MNpaBa Ha MeH-
CUI0 [ HEKOTOPbIX KaTeropuin rpaxgax®; onpenenieHve
BCEX 3JIEMEHTOB MpaBa Ha MEHCUMOHHOe obecnedveHune’.

C npyron CTOpPOHbI, 3akoHoaaTenb 00s3aH cnegoBaTb
KOHCTUTYLIMOHHBbIM MPUHUMNAM MpPaBOBOro pPerynmpoBaHns
1N npegnucaHuaM obLero xapakrepa (0O COUManbHOM Xapak-
Tepe POCCUNCKOro rocyoapcTBa, O PaBEeHCTBE M AP.) C TeM,
4yTOObl 00€ecneYuTb CTAaOUNIbHOCTb CUCTEMBbI COLMalIb-
HOMN3aWuThbI.

[Mpoun3BOsIbHBIE OENCTBUS 3aKOHOOATENS B TakOM BaXKHOW
N JenvkatHon coepe,kak obnacTb CoumanbHbIX NpaB, HEOO-
NMYCTUMbI, MOCKOJSIbKY 3TO HEe TONMbKO 3aTparvBaeT MNpU3HaH-
Hble MWPOBBLIM COOOLLIECTBOM MpaBa 4YenoBeka, T.e. UMeeT
ryMaHMTapHOE 3HayeHue, HO N MPSIMO CBsi3aHO C Gesornac-
HOCTBIO U MONMUTUYECKOW CTabunbHOCTLIO obLlecTBa. B noc-

7 Onpepenervie ot 16 HosGpss 2006 r. Ne 510-O «O6 oTkase B MPUHSATAM K PaccMOT-
peHnto xanobbl rpaxpaHvHa LamoHvHa H.W. Ha HapyleHue ero KOHCTUTYLIMOH-
HbIX MpaB MyHKTOM 2 cTatbl 7 depepanbHoro 3akoHa «O rocyfapCTBEHHOM MeH-
cuoHHOM obecneveHnn B Poccuiickon depepaumm».

Onpenenenve or 2 HosGps 2006 r. Ne 563-O no xanobam rpaxpaH Bapcykosa
B.10.,BoroaHa C.J1. 1 OpyrMx Ha HapyLleHWE WX KOHCTUTYLIMOHHBLIX MpPaB MosoXe-
HuaMn nyHkta 3 ctaten 31 PepepasibHoro 3akoHa «O TPyOoBbIX neHcusix B Poc-
cuiickoii Pepepaumm».

Onpepenenve ot 10sgHBaps 2002 r. Ne 12-O no 3anpocy TOMeHCKON 06nacTHOw
JymMbl O npoBepke KOHCTUTYLMOHHOCTM ab3aua nepBoro nyHkta 2.6 [MonoxeHus
06 UCHMCNEHNM BLICAYrM NET, HA3HAYEHUM W BbINiaTe MEeHCUn U MocoBUn MPOKyY-
popam 1 cnepoBaTenisiM, HaydHbIM U NeJarorMyeckM paboTHMKaM OpraHoB U yd-
pexaeHuii npokypatypbl Poccuiickoin depepaumv, UMEIOWMM KIacCHbIE YMHBbI, 1
NX CEMbSIM».

8

9

AkTyarnbHble MPo6IeMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

nefHee BpeMS MHTEPEC K COoUMabHbIM MpaBamM U UX akTy-
aNbHOCTb B MpoLuecce OBLIECTBEHHOIO Pas3BUTUS PE3KO BO3-
pocnn. HepoBONbBCTBO rpaxaaH couuanbHOM NOJINTU-
KO rocygapcrtBa, HefoCcTaTkaMum CUCTEeMbl COLMaNb-
HOW 3aWunTbl B paae rocynapcTs SsBUJIOCb OAHUM U3
$bakTOpOBNONNTNYECKOMNHECTAaOUILHOCTMU.

C yyetom 3T0ro KOHCTUTYUMOHHbI Cya, CBOMMW pPELLEHN-
AMWU N COOAEPXalMMNCS B HUX MNPaBOBbIMM MO3NLMSIMUA CO3-
[AeT OpueHTUpbLIANa3aKoHoAaTeNd,cnocoocTeyanoc-
nepoBaTtesibBHOMY pa3BUTUIO COLMANbHOIO 3aKOHOAa-
TenbCcTBa B HanpaBfeHNN rapMOHU3aUUM WHTEPECOB Ipax-
OaH 1 nybnnYHbIX MHTEPECOB, C TEM YTOObI He [onyckartb
NPOn3BOJILHOrO, HEOOOCHOBAHHOIO OTKa3a OT MpeaocTaBie-
H/S Mep COUMaNbHOM 3almTbl M B TO XK€ BPEMSI Y4MTbIBATb
9KOHOMMYECKME N (PUHAHCOBbIE BO3MOXHOCTM FOCYyOapCcTBa.

BmewartensctBo KoHcTutyumoHHoro Cypoa o6ycnoBneHo,
rnaBHbIM 06pPa30M,KOHLIENTyaslbHbIMW HEAOCTaTkaMM 3aKOHO-
JarenbcTBa, OENCTBYIOWEro B couupansHom cdepe. Ero ns-
MeHeHue NopolocyLecTBASeTCS 6e3 A01XHOo Teope-
TU4YeCKOM NoAroToBKMU, 63 NpoayMaHHOro njiaHa noc-
nepoBaTesibHbIX A4eACTBUN, Bpe3yJibTaTe 4ero 3aKoHo-
AaTesibCTBOXapaKTepu3yeTCAnpoTUBOPEYUBOCTbIO,Ha-
JiInyMeM cepbe3HbIX Npob6enos, HepaBHOMEPHOCTbIO
pazButua. OT0 cTaBuT nepen KOHCTUTYUMOHHbIM Cynom
3aga4m ocoboro poaa - He TOMbKO 3alUTUTb OCHOBHbIE CO-
uManbHble MpaBa rpaxnaH, HO M cnocobcTBOBaTb BbIPabOT-
Ke HanpaBfeHus pPasBuUTUS COUMaNbHOro 3akoHodaTeslb-
ctea. Mpn atom Cya, paBHO Kak WM 3aKOHOAATESNb, HE MOXET
0encTBoBaTb paanKasibHO, MOCKOJbKY, KaK yXe OTMeydasochb,
couuvanbHble MpaBa MMEIOT 3Ha4YeHWe MONMTUYECKOro cTa-
ounmnaatopa, obecneyrBasg BO3MOXHOCTb MOCTYNaTeNIbHOIro
OOLLIECTBEHHOIO pPasBUTUA 6e3 3KCLIECCOB U PEBOJIOLIMOH-
HbIX noTpsiceHunin. CnepoBaTenbHO, AOOMKHA OblTb rapaHTu-
poBaHa NPEEeMCTBEHHOCTb B pPasBUTMM MPaBOBOro perynm-
poBaHWUS, €ro 3BOJIIOUMOHHOE MNpeobpa3oBaHME B HOBYIO
CUCTEMY COLMaNbHOM 3alUUThbl, YYUTbIBAIOLLYD COBPEMEH-
Hble NOTPeOHOCTM rpaxaaH,C OAHOM CTOPOHbI, N MyOINYHbIE
WHTEPECHI - C OPYroMn.

PeweHns KoHctutyumoHHoro Cypa, nmetowpme 3HavyeHue
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OPVEHTUPOB O 3akoHoOaTens, B OOMblUEN CTENEHU CBSA3a-
Hbl MMEHHO C pedOpPMMPOBAHNEM COLIMASIBHOrO 3aKoHOOa-
TenbCTBa.

Ha ocHoBe nonoxeHun KoHctutyumm Poccuiickoii bepe-
paumn Cya, chopmMynmpoBan psp BbITEKAIOLUMX N3 HEEe MNpUH-
LMMOB MPaBOBOr0 PerynmpoBaHns OOLLECTBEHHbIX OTHOLLEHWIA
B cdhepe coumasnibHON 3alUThbl, BAXKHENLLMM U3 KOTOPbIX SBNSA-
€TCH MPUHUMN NOAOEPXaHNa OOBEPUS MPpakdaH K 3akOoHy W
nencteuam rocygapctea (MoctaHoeneHve ot 24 mada 2001 r.
Ne 8-I1 no geny O MNpoBEPKE KOHCTUTYUMOHHOCTU MOSIOXKEHMI
yacT nepBolt ctate 1 1 cratbm 2 PegepanbHOro 3akoHa «O
KUNNLLHBIX  CYOCcnamsx rpavkaaHam, BbleaxalolwmmM 13 parioHOB
KpaiiHero CeBepa M MpUPaBHEHHbIX K HWM MECTHOCTEN» B
cBa3n ¢ xanobamu rpaxpaH A.C. Crax un I.N. XBanoso).

CobniogeHne aToro npuHUMNa npegnonaraet odecnede-
HME MpPaBOBOW OMPEOENEeHHOCTUN, Pa3yMHOM CTabunbHOCTU
MpPaBOBOro PErynvMpoBaHnsl, HegonycTuMOCTU BHECEHUS
NMPON3BOJIbHBIX U3MEHEHU B OENCTBYIOLLYIO CUCTEMY HOPM
N NpenckasyemMocTn 3aKOHOAATENbHOM MONINTUKMN.

M3amMeHeHus coumanbHOro 3akoHogaTenbcTBa, ¢hopMm wn
CNoco6OoB coumanbHOM 3alyTbl A0MKHbI COMPOBOXAATLCY,
BO-MEPBbLIX, NPEOOCTaBIEHNEM pPaxaaHaMm BO3MOXHOCTU B
TEYEHME pPa3yMHOro MEPEXOOHOro nepuopa aganTupoBaTbh-
Cd K BHOCUMbIM W3MEHEHUSM, BO-BTOPbIX, CO30aHNEM KOM-
NeHcaTopHOro MexaHuama, NO3BOMALEro YCTpaHUTb b0
CMArYnTb HEeraTuBHblE MOCNEACTBMS Takoro W3MEHEHUS
(MocTtaHoBneHne KoHctuTyumoHHoro Cyma Poccuiickon dPe-
nepauyn ot 24 mas 2001 r. Ne 8-I1; onpeneneHus ot 4 pe-
kabpsa 2003 r. Ne 415-O mn ot 11 maa 2006 r. Ne 88-0).

5. B perynupoBaHum coumasibHbiX NpaB 3akoHOoAA-
Tenb CBA3aH Ny0/IMYHO-NPaBOBbIMM OOsI3aTeNnbCTBaAMU
rocypapcrsa.

B cBounx pelueHusix KOHCTUTYUMOHHBLIM Cya, npulien K Bbl-
BOAY, YTO COLManbHbIM XapakTepoM POCCUINCKOro rocynap-
cTBa 0OYyCnaBnMBaeTCs Takke BO3HWKHOBEHWE OMpPEAEneH-
HbIX MyGNNYHO-NMPABOBLIX 0053aTeNbLCTB, CBA3aHHbIX C Oes-
TENbHOCTLI rocymapcTea. CyllecTBOBaHME Takmx 00s3a-
TeNbCTB 3akoHOAAaTeSlb [OO/MKEH Y4uTbiBaTb MPU  OCYyLLEeC-

AkTyanbHble NMPO6IeMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

TBMIEHMN COOTBETCTBYIOLLErO TMPaBOBOr0  PErynnMpoBaHus.
Mpexne Bcero, aTo kacaeTca nybnnM4yHO-NpaBOBbLIX 00653a-
TeNbLCTB rocyaapcTea Mo BO3MeELLEHUIO Bpea'.

encrteyouiee 3akoHOOaTeNnbCTBO NpegycMmaTpmBaeTt
OBa Clnyd4asd Takoro BO3MeELLUEeHUs Bpeaa, NPUYUHEHHOIrO
rpaxxgaHam: Bpen, MPUYUHEHHbI B CBSA3W C OEATENbHOCTLIO
rocygapctea B cdepe OCBOEHMSI U UCMONb30BaHUS Saep-
HOM SHEeprum, n Bped, NPUYMHEHHbIA FpaXxgaHaMm Henpaso-
MEPHbIMN OENCTBUSMWN AOO0HKHOCTHbIX UL, M OpraHoB rOCy-
[apcTBa, B 4aCTHOCTW, Bpend, BO3HUKLLUMIA BCNeacTBmMe npo-
BeOEHNS MacCOBbIX MONUTUYECKMX PENPECCUIA.

Hapsgy ¢ atmm nybnmyHO-NpaBoOBblIE 00A3aTenbCTBa O-
CyOapCTBa BO3HMKAIOT Takke B CUIY OCYLUECTBIEHUS UM CO-
UMaNbHO 3Ha4YUMbIX GYHKUWIA. BO3HMKHOBEHME NYyBANYHO-
NnpaBoBLIX 00SA3aTeNbCTB FOCYAAPCTBA, Kak npaBuno, obyc-
JIOBNEHO 0COObLIM MPaBOBbLIM CTATyCOM TpaxdaH, UMELLNX
npaBo Ha MOJy4EHWE rapaHTUn WU JIbFOT KOMMEHCATOPHOro
xapakTtepa. MpumMepoM MOXET CNYXUTb OEATENbHOCTb FOCy-
[apcTBa MO 3aroTOBKe, NepepaboTke, XPaHEHNIO JOHOPCKOM
KPOBM N ee KOMMOHEHTOB (cTatbsd 5 3akoHa Poccuiickon de-
nepaumn ot 9 mioHa 1993 r. Ne 5142-1 “O poHopcTBe Kpo-
BN N €e KOMMOHEHTOB”). OCyLLUEeCTBNAA yKa3aHHy0 AedTesb-
HOCTb W MNpuBREKas K BbIMOSHEHNIO NyOAMYHOM (QyHKUMK O0-
HOPOB, rOCYAAPCTBO CBA3bIBAET cebs onpeneneHHbiMn 00s-
3aHHOCTAMM MO 3alUMTe KX MPaB M MO NPEOOCTaBIEHUIO Jib-
roT yKa3aHHOW KaTeropun rpaxpgaH, kKoTopble OENCTBOBaN C
pUCKOM a8 COBCTBEHHOrO 300POBbSI B MHTEpPecax OXpaHbl
XU3HU N 300P0BbA APYrUX NoOen, a 3Ha4T, B MHTepecax ro-
cynapctea u obuwectea B uenom (OnpepeneHne KoHCTUTY-
umoHHoro Cyma ot 4 pekabpsa 2003 r. Ne 415-0).

' NMocraHosnenvs ot 1 nekabpa 1997 rogma N 18- no geny o NpoBepke KOHCTU-

TYUMOHHOCTM OTAENbHbIX MonoxeHuii ctaten 1 depepanbHoro 3akoHa “O BHece-
HAM M3MEHEHWIA 1 AoMonHeHwin B 3akoH Poccuitckoin depepaupym “O coumanb-
HOWM 3awmTe rpaxpaH, NoABEPriuMXCs BO3AENCTBUMIO pagvaumn BCNeACTBME Ka-
TacTpodbl Ha YepHobbinbekort ASC” 1 ot 19 mioHs 2002 roma N 11-M no geny o
NpPOBEPKE KOHCTUTYLMOHHOCTU psiaa nonoxeHuii 3akoHa Poccuiickon depepa-
umn “O couuranbHOl 3awmTe rpaxaaH, MOABEPrLUMXCS BO3OENCTBMIO pagviaummn
BCneacTeve katactpodbl Ha YepHobbinbekoli ADC”, denepanbHbix 3akoHOB “O
BHECEHMN W3MEHeHWin 1 pononHeHun B 3akoH Poccuiickon depepaupm “O co-
LumanbHOWM 3awmTte rpaxaaH, noaBepriuvxcs BO3LENCTBUIO pagMaummn BCNeAcTBue
katactpodbl Ha YepHoObinbckoint ASC”, “O MMHUManNbHOM pa3mepe onnatbl TPy-
[a” n “O nopsiake YCTaHOBNEHVS Pa3MepPOB CTUMEHAMA U COLManbHbIX Bbirsat B
Poccuiickon depepaumn”.
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MpuHaB Ha cebsa onpegeneHHble  NybMYHO-MPaBOBLIE
0693aTeNbCTBa, rOCYOapCTBO HE MOXET MPOM3BOSILHO OTKa-
3blBaTbCA OT WX BbINOJIHEHUA. MHOE O3Hayano 6bl Hapylle-
HMEe MPUHUWMOB CNpaBed/IMBOCTM M MNPaBOBOro U coumasb-
HOro rocymapctsea''.

M3 3Toro BbITEKAOT OOA3AHHOCTW 3akoHoAATensl npu ns-
MEHEHUN NPaBOBOr0 PErynMpoOBaHUA COXPaHATb MNPU3HaH-
HblA rocyoapcTBOM 0ObEM BO3MELLEHWS Bpeaa, OOCTUMHY-
Thil YPOBEHb 3alUMTbl NPaB M CBOOOA, rpaxdaH, rapaHTUn nx
coumanbHoli 3awmuieHHocTn (OnpepeneHns KOHCTUTYUMOH-
Horo Cypa ot 1 pekabps 2005 r. Ne 462-O, ot 27 pekabps
2005 r. Ne 502-O, ot 4 anpensa 2006 r. Ne 89-O).

6. KoHcTuTYyuus 0693bIBaeT NpeoaosieBaTh HepJoC-
TaTKMCcoLuMaNbHOro3akoHoaartenbCcTBa.

KOHCTUTYUMOHHBbIE MPUHLMMBLI M HOPMbI, COCTaBnsloLwmMe
OCHOBY BCEr0 PEerynmpoBaHust couuvanbHbIX Mpas,npennona-
ratoT, YTO 3aKOHOOATENLCTBO B 3TOW cdepe OOMKHO Xapak-
TEepU30BaTbCs Npu3Hakamu CcTabunbHOCTU, NPenckasyemMoc-
Tn, CNpPaBeaIMBOCTU, OTCYTCTBUMEM MPOU3BOJIbHBIX U3MEHE-
HWA, NOOOEPXAHMEM OOCTUIHYTOrO YPOBHSI COUMANbHON 3a-
WMTbI U BbI3bIBaTb AOBEPUE IpaxdaH.

K coxaneHuio, aTM OpueHTUpbl He Bcerga cobniopatoTcs.
M3aMeHeHne npaBOBOro PErynmpoBaHns MOpPOMN CBA3aHO CO
CHWXEHMEM YPOBHS COUMANbHOM 3awuThbl, OTMEHOW Npenoc-
TaBNSABLUMXCA paHee coumanbHbiX Onar.

MoHATHO CTpemMneHue 3akoHogaTens B Oonbluel cTene-
HU y4ecTb (PUHAHCOBO-3KOHOMWYECKNE BO3MOXHOCTU TOCY-
0apCTBa U CHM3UTb Harpysky Ha denepasbHbii OIOOXET, oA -
HAKO HEeNb3s HE MNPUHMMATb BO BHMMAHWE TOro, 4TO OTKa3
WIN CYLECTBEHHOE CHUXEHWE YPOBHS COLMANbHON 3aluThbl
HapywaeT 6anaHc Mexay WHTepecamu rpaxpaH M nyénuy-
HbIMN MHTEPECAMMI, YTO YPEeBaATO COUMANbHOM W MNONUTUYEC-
KO HecTabunbHOCTbIO.

OTMEYEHHYIO TEeHOEHUMIO K CHUMXEHUIO YPOBHSI couMalib-

" MocTaHosneHve KoHctutyumorHoro Cypa ot 23 anpens 2004 ropa N 9-1 no pe-
Ny O NPOBEPKE KOHCTUTYLIMOHHOCTU OTAENbHbIX MONoXeHuii denepanbHbIX 3aKo-
HoB “O depepansHom 6Olomkete Ha 2002 rog”, “O denepansHoM OlookeTe Ha
2003 rop”, “O depepanbHom Glopkete Ha 2004 rog” v MpuoxeHuid K HuM; On-
peneneHne ot 27 pexkabps 2005 r. Ne 527-O.
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HOWM 3almTbl rpaxaaH HEeOOXOAMMO OTHECTM K KOHLUENTyalb-
HbIM HegocTaTkaMm 3akOHOAATENbCTBA B couuanbHOM cdepe.
B cBasn ¢ atmm KoHctuUTyumoHHbil Cyp, B psoe peLueHunid,
KaCaloLLMXCA OLIEHKM KOHCTUTYLMOHHOCTW MONOXeHun Pe-
nepanbHoro 3akoHa ot 22 aerycta 2004 roma Ne 122-P3,
BbIHYXAEH Obl1 NOOYEPKHYTb, YTO MPU NEPEXode K HOBOMY
NpPaBOBOMY PEryNMPOBaHNIO MEP COLUManbHOWM MogaepXku
OOMKHblI ObITb MPEAyCMOTPEHbLI COOTBETCTBYIOLUME MNPaBO-
Bble MeXaHW3Mbl, N03BOJISIIOLLIME OOecneynBaTb COXpPaHeHue
OOCTUIHYTOrO YPOBHS 3alUMTbl MpaB M cBoOOn, rpaxaaH, ra-
PaHTU MX coumasibHOW 3alUMLLEHHOCTU, M CO34aHbl HEODBXO-
OVMble, B TOM 4ucne uHaHCOBble, YCNOBUSA O/ Hagexa-
wero ocyuecteneHms cyobektamu Poccuiickoii Pepepa-
UMM Mep coumanbHo nognepxkn (Hanpumep, Onpepene-
Hne ot 1 pexkabpsa 2005 r. Ne 462-O o6 OTkaze B MPUHATAM
K paccMoTpeHuio 3anpoca CaxannHcKor oOnacTHOW Aymbl O
NMPOBEPKE KOHCTUTYLMOHHOCTU 4YacTeEW NEepBOA U BTOPOWN
ctatbu 16 3akoHa Poccuiickon depepauym “O peabunuta-
UMM XEepTB MOMUTUYECKNX penpeccunin’).

3akoHOOATeNbCTBO B coumanbHon cdepe, B TOM uucne
NEHCMOHHOE 3aKOHOOATENLCTBO, XapPakTEPM3YETCA U OPYriMm
HepocTatkamu. lNpexae BCero,3to OOBOJSILHO YacTble CYLLECT-
BEHHbIE N3MEHEHWs1 B MPAaBOBOM perynmpoBaHvn. [pu 3TOM
Janeko He Bcerga TakMe W3MeHeHus Obli Heobxoaoumbl U
000CHOBaHHbI. Tak, B MepBOHaYaNbHOM penakumn 3akoHa OoT
20 Hos16ps 1990 ropa «O rocynapCTBEHHBIX MEHCUSX B
PC®OCP» MUHMMAasbHBIM pa3mMep MEHCUMU YCTaHaBNMBa/ICA Ha
YPOBHE MPOXUTOYHOrO MUHMMYMa, OMPEAENSBLUErOCs exe-
rOOHO. YXXe HEeCKONIbKO MECSLEB CMyCTss MUHMMabHas MNeHCUs
cTana yCTaHaBMBATbCS Ha YPOBHE MUHMMAIbBHOrO pasmepa
onnatbl TPyda,a K MOMEHTY nposegeHus pedopm 2000-2001
rogoB MWHUMAbHBIA pa3Mep MEHCUN OMNpedenssnca He Huxke
YeM B pa3mepe, yCTaHOBNIEHHOM deaepasibHbiM 3aKOHOM.

AHaNoOrMyHble N3MEHEHNs MPOU3OLIN U NPUMEHUTENBHO
K MOpsiaKy MOBbLILLEHMS MEHCUIA B CBSI3M C POCTOM CTOMMOC-
TN XU3HM N onnatel Tpyga. Ecnn B nepeoHavyanbHOM pepak-
umm 3akoHa oT 20Hos0psa 1990r. neHcMn MOBbLILLANUCH eXe-
rOOHO B CBA3W C POCTOM CTOMMOCTU XM3HW W Oornatbl Tpyda
3aHATOr0 B HApPOOHOM XO3$MCTBE HacCeneHus, B Mnopsiake u
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COpa3MepPHO YPOBHIO, onpeaensieMbiM BepxoBHbiM CoOBETOM
PC®CP, TO NOTOM OHW WHOEKCUMPOBA/INCL «B CBA3W C MOBbI-
LUEHMEM CTOMMOCTU XMU3HW B YCTAHOBSIEHHOM 3akOHOM MOo-
psoke». CnycTda gBa roga nNeHcUn nognexann WHOekcauum
WM KOMMEHcaUU B CBSA3U C MOBLILLEHNEM CTOMMOCTU XN3-
HN HE pexe OOHOro pasa B TpU Mecsua, 4TO NpOoao/Kanoch
0O BBEOEHUS MHOMBMOYANbHOMO KO3(pdUUMEHTA MNEHCUOHE-
pa C Yy4eTOM OTHOLLUEHUSI CPEeOHEMECSHYHOro 3apaboTka MeH-
CMOHEpPa K CpedoHeMecsiyHOW 3apaboTHOM nnate B CTpaHe B
OrpaHNYeHHOM pa3mMepe (MakcmManbHasa BennunHa M3MEHS-
nace ¢ 0,7 mo 1,2), npn atom oo 1 aerycta 2001 r. paiioH-
HbI KOS(POUUMEHT OS1I1 UCYUCNEHUSI MEHCUUN HE Y4YUTbIBAIT-
Csl,a 3aTeM CTa/l Yy4UTbIBaATbCS.

HecTtabunbHOCTb 3akOHOOATENbLCTBA B COUMANbHOM cde-
pe HEe MOXET HE BbI3blBaTb TPEBOrY, MOCKOJIbKY CO30aeT He-
ONpeneneHHOCTb MPaBOBOrO MOJSIOXKEHNUS OrPOMHOIO  KOMn-
yecTBa rpaxgaH (HbIHELWHMX M OyayLMx NEHCUOHEPOB), He
noseonseT chopMmpoBaTbCs eanHOo0bpasHoNM npaBonpuMe-
HUTENBbHOW MpPaKTUKe,CO34aeT TPYAHOCTU B peanmsauumn Co-
umanbHbix npae. OcobeHHO 60ne3HeHHble NocneacTBusa 3TO
BbI3bIBAET B CHEPE MEHCMOHHLIX MPaB rpaxnaH B CUTYy OCO-
601 OOLLECTBEHHOW 3HAYMMOCTU MEHCUMOHHOIO 3aKOoHOAA-
TenbCTBa U crneumdukn npegMmeTa ero pPerynmpoBaHust: MeH-
CUOHHbIE MnpaBa (GpOPMUPYIOTCA Ha MPOTAKEHNUN HECKONbKNX
NEeCATKOB NeT, MOMEHT MNpuobpeTeHns npaBa Ha MEeHCUIo
3HAYNTENBHO YOaneH OT Hadvana BbIMNOMHEHUST YCIOBUIA MEH-
CMOHMPOBaHNA (Ha4Yana TPYyOoOBOM uUnNU npeanpuHMMaTenbc-
KON OEeATensHOCTN).

YacTtble 1 OOBOJIBHO paaukanbHble U3MEHEHUS MEHCUOH-
HOro 3akoHOOATENbCTBA CBMOETENLCTBYIOT O Henocsienosa-
TENbHOCTM U MNPOTUBOPEYMBOCTM TOCYOAPCTBEHHOM COLM-
anbHOM MNOMIUTUKU KakK CUCTEMbI B3aMMOCBA3aHHbLIX 33dady M
obecneunBaloLLMX UX OOCTUXEHME 3KOHOMUYECKUX, OpraHu-
3aUMOHHBIX U MPaBOBbLIX CPEACTB (MEXaHM3MOB),ACHO cdop-
MYNMPOBaHHOM Lenn pedopMmMPOBaHUS NEHCUOHHOW CUCTe-
Mbl'?. Mexgy Tem, Takas uenb, kKak nogdepkman KoHCTUTy-

12 Takas uenb Gbina noctaBneHa B KoHuenumn pedopMbl CUCTEMbI MEHCMOHHOIO

obecneyeHns B Poccuiickoii Pepepaumn, B MporpaMmMe NEHCUMOHHON pedopMbl 1

op. OgHako ykasaHHble HEeOoCTaTKM B WU3MEHEHUM 3aKOHOAATeNbCTBa O MEHCMOH-
HOM O6ecneyeHnn MPensTCTBYIOT AOCTUXEHWIO 3TOW LEenn.

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

umoHHbIM Cya, BbITEKAET M3 cOuMaIbHOrO XxapakTepa poc-
CUIMNCKOro rocygapcrsa: 3akOHOOATeNb - MUCXOOs M3 3KOHO-
MMYECKMX BO3MOXHOCTEN 00LlecTBa Ha AaHHOM 3Tane ero
pas3BuUTUS - OO/MKEH CTPEMMUTLCA K TOMY, HTOObI MOCTEMNEHHO
NnoBbllaTb YPOBEHb MEHCUOHHOro obecnedvyeHus, B MepByto
oyepedb ONA TeX,y KOr0 MEHCUM HUXKE MPOXMUTOYHOTO MUHU-
MyMa, C UENblo YOOBNETBOPEHUS WX OCHOBHbIX >XM3HEHHbIX
notpebHocten (lMoctaHoBneHne KoHcTUTyumoHHoro Cyga
oT 29 gaueaps 2004 r. Ne 2-M).

OpHol 13 BaxXHbIX 3adady, kotopas OO0 CUMX MOp He peLle-
Ha 3akoHodaTeniem, 9BNAeTcsa paspaboTka MNpaBOBbIX Mexa-
HM3MOB, KOTOpPble Obi Bbl HanpaBfeHbl HA HEYKIIOHHOE (XO-
TS N MNOCTENEHHOE) MOBbLILLIEHNE YPOBHS MEHCUMOHHOINO 00ec-
neyeHus.

MccnepoBatenn KOHCTATUPYIOT Takke OTCYTCTBME YETKOW
3aKOHOOATENbHOM CTpaTernn noaTanHbliX W3MEHEHWI, Han-
PaBNEHHbIX HA CO34aHWE aAeKBaTHOM COBPEMEHHLIM 3KOHO-
MUYECKMM U COUMaNbHbIM peannsaM MNEHCUOHHOW CUCTEMBI.

Bce 310 He cnocoOCTBYET NoaaepXXaHWio OOBEPUS MpaXx-
JaH K 3aKOoHy, KOTOpPOE noApa3ymMeBaeT MpPaBOBYlO Onpene-
JIEHHOCTb, COXPaHEHNEe pPa3yMHON CTabWIbHOCTU MPaBOBOrO
perynnpoBaHus, HeAONYCTUMOCTb BHECEHUS MPOU3BOJIbHbIX
U3MEHEHMIN B LOENCTBYIOLLYIO CUCTEMY HOPM W Npenckasye-
MOCTb 3aKOHOAATESIbHOW MOMUTUKN, B TOM 4YUCNEe B CoUMasb-
HoM cdepe,Cc TeM 4TODObI Yy4aCTHMKM COOTBETCTBYIOLLUMX Mpa-
BOOTHOLUEHWI A MOMM B pPal3yMHbIX Mpedenax npensuaeTb
NocneacTBUS CBOEro NOBEOEHMSI N ObiTb YBEPEHHbLIMW B He-
M3MEHHOCTU CBOEro oduuuanbHO MPU3HAHHOIO CTaTyca,
NPMOBPETEHHBLIX MNpaB, AECTBEHHOCTU UX FOCYAAPCTBEHHOMN
3aWMmThl, T.e. B TOM, YTO MNPMOOPETEHHOE WMWK Ha OCHOBE
DENCTBYIOLEro 3akoHoaaTeNbCTBa NpaBO OydeT yBaxaTbCs
BnactaMm un 6ynet peanmsoBaHo (lMoctaHoBneHwe KoHCTU-
TyumoHHoro Cypa ot 03.06.2004 N 11-M; Onpepenenns ot
01.12.2005 N 521-O n ot 01.12.2005 N 462-0).

7.MpoGenbineHCUMOHHOV pedOopMbl.

XapakTepHOM 4epTOM CUCTEMbI HOBbLIX MPABOBLIX MeExa-
HN3MOB COLMaNbHON 3alnTbl SBASIETCS HaIMuMe B HUX Cy-
LLECTBEHHbIX MpobenoB. B 4acTHOCTU, NeHCMOHHas pedop-
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Ma [aneka OT 3aBepLUEeHus], XOT9 C MOMeHTa omoOpeHus eé
nporpamMmbl MpPoOLUNo 8 ner.

[0 HacTosLero BpeMeHn OTCYTCTBYIOT 3akOHbl «O6 006s-
3arefibHbiX MNPOMECCUOHASNIbHBIX MEHCUMOHHBIX CUCTEMax» W
«O CcTpaxoBOM B3HOCE Ha (pUHAHCUPOBaHWE 0bA3aTeNbHbIX
NpPogeCccnoHanbHbIX MEHCUOHHBLIX CUCTEM» (MPUHATLI B Nep-
BOM u4TeHun 26.06.02). He npuHAT npenycMOTpeHHbIn de-
JepasibHbli 3akOH 00 ynpaBneHun cpencTeamMu rocyaap-
CTBEHHOrO TMEHCUOHHOro o0becrnedyeHns (CTpaxoBaHus) B
Poccuiickon depepaupm  (3aKOHOMPOEKT MpoLlen nepBoe
yteHne 25 okTabpsa 2001 r.), a Takke d¢enepanbHbii 3aKOH,
yCTaHaBNMBAOLWNI MNOPAAOK OnpeaeneHnss NpPoAoSKUTEb-
HOCTU OXMOAEMOro nepuoaa Bbiniatbl TPYOOBOW MEHCUN MO
CTapoCTU, MPUMEHSIEMOrO /11 pacyeTa HakKoMUTENbHOM 4Yac-
TW yKa3aHHOW neHcun. Mexay TeMm, NPUHATME 3TUX 3aKOHOB
npsMoO NpenycMoTpeHo 3akoHoM «O TpydoBbIX MEHCUSX B
Poccwuiickoin ®@epepauunmn» (n. 9 c1. 14).

He pelueHbl npobnemsbl, CBA3aHHbIE C pa3fefieHUEM MeH-
CWOHHOM CUCTEMbI Ha CTPaxoBYlD W rOCYOAapCTBEHHy0. B
4YacTHOCTW, He YperyampoBaH BOMPOC O npeobpazoBaHMn
NMEHCUOHHbIX MPaB BOEHHOCYXALUMX B pPaCYeTHbIA MNeHcu-
OHHbIA KanuTan Of9 Ha3Ha4YeHUs TPYAOBOW MEHCUXM B TOM
cnydae, korga mx npodeccmoHanbHaa OeATeNnbHOCTb COCTO-
WT U3 BOEHHOW cnyxbbl M paboTbl MO TPYOOBOMY [A0roBOPY
(v MHamBMAyanbHOM MPeanpPUHUMATENIbCKON  OesTenb-
HOCTN).

OTcyTCTBYeTSICHOCTbBpeLeHunBonpocaocyabbe
B3HOCOBHaHaKOMUTEJIbHYIO YaCTb MEeHCUU, nepe4ync-
JIeHHbIx3arpaxpagaH 1952-1967rr. poxgeHnsaBnepu-
oac2002n02004rr.BBcooTrBeTcTBUMN C [E€NUCTBYIO-
WM 3aKoHO[4aTesIbCTBOM yKa3aHHble rpaxpgaHe He
npuoo6peTaldTNPaBoOHaHAKOMUTEIbHYIO 4aCTb TPYAO-
BovineHcun. OgHaKo B Te4yeHune Tpex jieT (40 BHece-
HUSI COOTBETCTBYIOLNX n3meHeHunii B @egepanbHbiv
3aKkoH«060693aT€e/IbHOMNEHCNOHHOMCTPaxX0BaHUNB
Poccurickorvi degepaynn») B3HOCbI ynnaYynBasluCh.
Mexagyrem,BCcuaynHanBuayajibHO-BO3Me34HOIroxa-
pakTepa nnarexeu B [leHCUOHHBbIA POHA yKa3aHHbIe
nepeyYyncrsieHnsI 4OJIXXHbI 6bITb B TOW NI UHOW popme

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

BO3BpauleHbl rpaxagaHam. OgHako 3aKkoHogaTesibHOe
PEeLIEeHNeno3TOMYBONMPOCYHE MPUHSTO.

3HaunTenbHOE 4YMCNo NPOBENOB, HAIMYNE KOTOPbLIX HEW3-
MEHHO NOOYEPKMBAETCS lOpUCTaMM B XOoOe OOCYyXAeHuN
COCTOSIHUSI OENCTBYIOLLEro 3akoHogaTenoctea B cdepe Cco-
LuManbHOM 3alpTbl, GaKTUYECKN MPUBOAUT K HEBO3MOXHOC-
TN afeKkBaTHOrO BbIMNOJIHEHUS 3aKOHOAATENbCTBOM O COUM-
anbHOM 06ecrneYeHnn CBOMX OCHOBHBLIX (YHKLUMIA - KaK pery-
NATUBHON, Tak N 3aLUUTHON.

B atux ycnoBusix KoHCTUTyuuMoHHbIA Cya, obpallas BHU-
MaHue 3aKoHOoOaTensl Ha CyWecTByloWmMe npobernbl, B onpe-
JeneHHOM cTeneHu CTUMYNMPYET CKopelillee UX BOCMNOJSHe-
Hue. MpumepoM Takoro nogxoda siensetca OnpegenexHne ot
11 masa 2006 r. Ne 187-O no xanobe rpaxgaHvHa Haymum-
ka BsayecnaBa BukTOpoBMYa Ha HapyLleHME €ro KOHCTUTY-
LUMOHHBIX MPaB MOMIOXEeHUAMN MNyHKTOB 2 U 3 ctatbl 3 de-
nepanbHoro 3akoHa “O rocygapCTBEHHOM  MEHCUOHHOM
obecneveHnn B Poccuiickon Pepepaumn”. Mpu atom Cyn
YCTaHOBWI, 4YTO AENCTBYIOLLEE MNPaBOBOE PEryMpoBaHMe He
Y4uTbIBAET OCOOEHHOCTEN MPABOBOrO MOMOXEHUS Tex pabo-
TalWwmx Mo TPy4OBOMY [AOrOBOPY rpaxaaH, KOMy BbIMiayum-
BaeTCa MeHCUsi 3a BbIC/Yry NIeT B COOTBETCTBUM C 3aKOHOM
Poccwiickoii  Pepepaumm  “O  nNEeHCUOHHOM obecnedyeHun
NN, NPOXOOAMBLUMX BOEHHYIO Cnyx0y, cnyx®y B opraHax
BHYTPEHHUX pgen, [ocyaapCTBEHHOW MNPOTUBOMNOXAPHOMN
cnyxobe, B opraHax Mo KOHTPOJIO 3a 0OOPOTOM HapKOTUYEC-
KMUX CPeacTB W MCUXOTPOMHBLIX BELLECTB, YHPEXOEHUAX N Op-
raHax yYrofoOBHO-UCMONHUTENBHONW CUCTEMbI, U UX CEMEN”.

3akpennaa 6e3ycnoBHOE Yy4dacTue Takux MNEHCUOHEPOB B
0053aTeNlbHOM MEHCMOHHOM CTpaxoBaHUM, 3aKOHOAATENb - B
cuny TpeboBaHuiA KoHCTUTYUMM - OOmkeH Obln rapaHTMpO-
BaTb MM peann3aumio MEeHCMOHHLIX MNpaB, NPUOBPETEHHLIX B
pamMkax CUCTEMbl 0OA3aTENbLHOr0 MEHCUOHHOIO CTPaxoBaHUS,
Ha pPaBHbIX YC/IOBUSIX C MHbIMW 3aCTPaxoBaHHbIMU NILIAMM,
T.e. 0becneunTb BO3MOXHOCTb MPUOOPETEHNST MpaBa Ha Mo-
JlydeHne TPYOOBOW MEHCUW, OCYLLIECTBIIEHME BblIOOpa NeHcuu.

Mexay Tem, OeNCTBYIOLLEE 3aKOHOOATENBCTBO HEe Mpeayc-
MaTpuBaeT nepeson U3 ¢genepanbHoro owomkera B NeHCUOH-
Hbin ¢oHa Poccuiickon depepaummn cpencts ansa GoOpMMpo-
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BaHNSI PacYeTHOrO MEHCMOHHOIO Kanutasa npy nepexode Bo-
€HHbIX MEHCUMOHEPOB Ha TPYOOBYHD MEHCUIO, YTO HE MO3BOJIA-
eT B OOMbLUMHCTBE CllydaeB OOECneYnTb Ha3HaYeHne UM Tpy-
DOBOW MEeHCUN B pasmepe, MPEBbLILAIOLLEM MoJiaratoLLyocs
MM BOEHHYIO MEHCMIO. TeM cambiM BCTYMJIEHME KX B MPaBOOT-
HOLLEHNA MO 00653aTeNbHOMY MEHCMOHHOMY CTPaxOBaHWIO B
KayecTBe rapaHTuu, obecneymBaloleri MM BO3MOXHOCTb Bbl-
©opa neHcun, yTpaumBaeT Kakon-Mb0 CMbICS, MOCKOSbKY Bbl-
O0Op Kak TakoBOW B MOAOOHbLIX ChAydasx npegonpenesnex.

Ha ocHoBe aHann3a OENCTBYIOLLEr0 MEHCUMOHHOIO 3aKOHO-
nartenbctea Obll caoenaH BbIBOA, O TOM,YTO B3aMMOCBSI3aHHbIE
HOPMaTMBHbLIE MONOXEHUS1 MyHKTOB 2 KU 3 cratbl 3 Pepne-
pasibHOro 3akoHa “O rocynoapCTBEHHOM MEHCMOHHOM obecrie-
yeHun B Poccuiickon Pepepaumn” n absaua BTOPOro MyHK-
Ta 1 cratem 7 PepepanbHoro 3akoHa “O6 00a3aTeNbHOM
MEHCUOHHOM cTpaxoBaHun B Poccuiickoir  depepauvn®,
pacnpocTpaHss obsa3aTenbHOe MNEeHCUOHHOE CTpaxoBaHue
Ha BOEHHbIX MEHCMOHEPOB, paboTaloWwyX Mo TPyaoBOMY O0-
roBopy, Npy 3TOM He NnpeaycMaTpuBalOT Haffiexalwero npa-
BOBOI0O MEXaHW3Ma, rapaHTUPYIOLLEro YyCTaHOBJIEHME VMM Ha-
psigy C NOAy4aemMon MNEHCUENn MO roCcyoapCTBEHHOMY MEHCU-
OHHOMY ODECneYeHN0 CTPaxOBOW 4acTy TPYOOBOW MEHCUM C
YY4ETOM CTPaxoBbIX B3HOCOB, HAaKOMIEHHbLIX Ha WX MHOVBUAOY-
anbHbIX NUUEBLIX cyeTax B [leHcnoHHOM ¢oHae Poccuickon
denepauumn.

10T npoben AomkeH ObITb BOCMONHEH. B cooTBeTCTBUM
C ykazaHHbiM OnpepeneHnem oT 11 maa 2006 r. Ne 187-O
denepanbHOMy 3akOHOOATEND HaOexano npeaycMOTPETb
n He nosgHee 1 gauBaps 2007 roga BBeCTU B OENCTBME Mpa-
BOBOE perynMpoBaHune, rapaHTMpylollee BOEHHbIM MEHCUMO-
Hepam, paboTaloWwyM Mo TPyAOBOMY [OOroBOpPY, HE TOMbKO
Nosy4yeHne neHcUn Mo rOoCyAapCTBEHHOMY MNEHCMOHHOMY
obecrneyeHnio, HO M BbIMaty CTPaxOBOW YacTu TPYOOBOMN
MEHCMM C YYETOM CTPaAXOBbIX B3HOCOB, OTPAKEHHbLIX Ha MX
VHOMBUAYaNbHbIX JIMUEBbLIX cyeTax B [leHcmoHHom doHae
Poccurickoli depepaummn. OpHako COOTBETCTBYIOLLEE Mpa-
BOBOE PEryMpoBaHNEe Tak U HE OCYLLECTBIEHO.

Mpob6enbl B couvanbHOM 3aKOHOAATENbCTBE MOMYT BO3-
HMKaTb W TOorga, Korga Ta wunu apyras Hopma npu3HaeTcd

AKTyanbHble NPOGMEMbl KOHCTUTYLIMOHHOMO MPaBOCYAVS

HEKOHCTUTYLIMOHHOWM MOSIHOCTBIO UM 4acTUYHO MO0 U3 pe-
weHmns KoHctuTyumoHHoro Cypa BbiTEKAeT HE06X0OUMOCTb
yCTpaHeHus npobena B NpaBOBOM perynupoBaHun. B Ta-
KOM Cfy4ae OO0 MNPUHATUS HOBOMO HOPMATMBHOIO akTa He-
nocpencTBeHHO npumeHsietcs KoHctutyums. OpHako B
NPaBOMPUMEHUTENBHON MPakTUKe 9TO He BCerga MOXeT
0aTb HYXHbIA pegynbTar, ecnm ans peanunsaumm TOro Unuv
WHOMO KOHCTUTYLIMOHHOIO MOJIOXKEHUS HEOOXOOMM KOHKpe-
TUSNPYIOWMIA €ro HOPMATMBHbBIM akT 3akoHOAATENs.

8.duHaHCcOBbIEe NPOONEMbIHEAONYCTUMO peLlaTbB
ywepo KOHCTUTYLMOHHbIM rFrapaHTUSM couMalibHbIX
npas.

CepbesHbIM  HEOOCTaTKOM  OENCTBYIOLLEN  MEHCUOHHOMN
CUCTEMbI Kak Hambonee BaXHOW COCTAaBHOW 4acTW CUCTEMBbI
coumasibHOM 3alWuTbl ABMSIETCA €€ OpUEHTaUMs Ha peELLleHne
dUHaAHCOBLIX NPOGNEM B 3HAYMTENIbHOW CTeneHn B yllepO
KOHCTUTYLUMOHHbLIM rapaHTUsM COouMasibHbIX MpaB N CBA3aH-
HbIM C 3TMM CcouMasibHbIM 3aJadam.

B cBA3M C 3TMM y4eHble-topuUCTbl 0BpaLLaloT BHUMaHME
Ha HeOoBOCHOBaHHbLIA Mepexon OT pacrnpenennTeNnibHON MeH-
CVUOHHOM CUCTEMbI, YCrMewHO QYHKUMOHUPYIOLWLEA BO BCexX
pa3BuUTbIX CTpaHax EBponbl, KaHage, AnoHMM 1 ap., K Hako-
nnTensHon'™. MNMpn 3TOM B OCHOBY HOBOWM MEHCUMOHHOW CUCTE-
Mbl B Poccun nonoxeH NpuUHyAUTESbHBbIA MEXaH3M O0Nroc-
POYHOr0 HakomneHusi. Tem cambiM, MOCPEACTBOM CoOuMasb-
HOro 3aKOHOAATENbCTBA PELIATCA 3adayn, CBSA3aHHbIE C
HanpaBfeHWEM MHBECTULUMI B SKOHOMMKY CTpaHbl, T.€. BO
rnNaey yrna CTaBUTCS NPEexXne BCero OOCTUKEHUE SKOHOMMW-
yeckoro addekta, a He obecriedyeHne AOO0CTONHOrO YPOBHS
XWU3HM MEHCUOHEPOB. 3TO MOXET NPUBECTU K KOoMMepuma-
nmsauyn coupansHom cdepbl, K OTCTYMIEHNIO OT MPUHLMMNOB
COuManbHOW CrnpaBeaIMBOCTU, MPEnSTCTBYET OOCTUXEHUIO

COLManbHO 3Ha4YMMbIX LEenemn'.

13 BaxapoB M.JI1., TydkoBa O.I. MeHcuoHHas pedopma B Poccun. SkcrepTHoe 3ak-
, oueHve. - M., 2002, - C. 16.
BacwiseB KO.B. O ¢yHKUMOHaNbLHOM noaxode K npegMeTy npaBa CouMasibHOro
obecrieueHuns// MapaHTUM peanua3aumn npae rpaxgaH B cdepe Tpyda U coumasb-
Horo obGecneyeHust. lpakTvka NPUMEHEHUs TPYLOBOrO 3aKOHOATENbCTBA W 3a-
KOHOZATeNnbCTBAa O CoumanbHOM obecnedeHun: matepuansl MexayHapoaHon Ha-
y4HO-npakTuieckon koHdepeHumn/ Mop pen. K.H. Mycoea. - M., 2006, -C. 599.
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CylLecTBYIOT M NPUMEPbl WUIHOPUPOBAHUS  COLMANbHBIX
3a0a4 NPy BHECEHUM WU3MEHEHUI B HaNOroBoe 3aKoHoda-
TEeNbCTBO,KOTOPOE TECHO CBA3AHO C COLManbHbIM 3akoHOOA-
TENLCTBOM W onpegensietr ero duHaHcoByld 06agdy. Tak, B
2005 rogy cHwkeHa ¢ 28% po 20% cTtaBka €OuHOro Coum-
anbHOrO Hasjora, HanpaeAsgIemMoro Ha ¢GUHaHCUMPOBAHUE MEH-
cuin. OpgHako, HECMOTPS Ha  YNyulIeHWe WHBECTULIMOHHOIO
KnumaTta U neranusaumio 3apaboTHOW nnaThl, Npeanonarae-
MOro yBenuueHusi obbema cobupaembix CPEOCTB He Npou-
3owno. O6pasoBanca peduunt cpenctB  [NMeHCMOHHOro
doHOa,4TOo,B CBOIO OYepedb, NOBNEKIO HEOOXOOUMOCTb yBe-
JIM4EHNT acCUrHoBaHMN N3 depepanbHoro OwmoxeTa, XoTa
npMpoOda HaOroBbIX MIaTEXEN U MNpPaBOBOE MOJIOXEHNE
MeHcmnoHHoro doHaa npegnonaraloT ero OoKETHYIO aBTO-
HOMMIO'®.

CnenctBnemMm nposogumont ¢ 2005 roga 3KOHOMMYECKOM
MONMUTUKN SBNSETCA W TO, YTO B MEHCUMOHHOW cucteme Hab-
NogaeTcs  MOCTOSHHO  YBENIMYMBAKOLWMNCA HeaocTaTok
CPeOCTB N CYLECTBEHHOE CHWMXEHME KoadbduuneHta 3ame-
LeHNst rneHcuin'®. 3Ta HeraTuBHas TEHOEHUUS] COXPaHWUTCH,
€CNM He npeanpuHaTb Mep K ee NpeoaoneHuto.

CywecTBylowas cuctema MeHCMOHHOro obecneyvyeHns
TpebyeT BMOXEHUS OrpPOMHbIX (UHAHCOBLIX CPEACTB rOCYy-
[apcTBa, MOCKOMbKY B Onvxaniwuve roabl AepuunT NEeHCUOH-
Hol cuctembl coctaBuT 350-400 munnmnapnoB pyonen'.

Mpn Takux o06CTOATENbCTBAX MEHCUOHHAA CUcTema,
nencteytowaa B Poccuiickon denepaumm, Hagnexatumm o6-
pa3oM He 06ecneyrBaeT CBOK COLMANIbHO-3ALUUTHYIO (YHK-
umio. PelunTb 3KOHOMMYECKME 3aaadyun, MOCTaBMIEHHbLIE B XO-
[e NEeHCMOHHOW pedOopMbl, C MOMOLLLIO Mepexoaa K Hakomnu-
TENMbHOW CUCTEME He ydanocb. B pesynbtate NeHCMOHHas
CUCTEMA OKa3alaCb B TakOM COCTOSIHUW, KOTOPOE HEe COOT-
BETCTBYET €e MpPaBOBOM MPUPOLAE U COUManbHOMY MNpenHas-
Ha4YeHuto.

" 3a cuer depnepansHoro Giogketa obecneunBaetcs 43,3% poxonoB MMP, 60,4%
noxonoB PPOMC,5,4% poxonoB PCC (npexne cpeacTtsa rocoiomkera He MpuB-
nekanuce).

KyptuH A. /nepBbii 3amectutens lNpencepatens lNMeHcnoHHoro donpa Poccuiic-

koii ®Pepepaumn. «OTEHECTBEHHOW CUCTEME COUMANbHOrO CTpaxoBaHusi TpebyeT-

Ccs CpoyHas mopepHusaums» //Menosek n Tpya. Ne 6/2005.

7 3ypabos M. «Poccuiickas raseta» 03.02.2006r., Ne 22 (3988).

AkTyanbHble NPOGIEMbl KOHCTUTYLIMOHHOrO MNpaBocyaus

CnoxuBlueecsi MONOXEHNE BbI3bIBAET PE3KYID KPUTUKY
CcrneumanncToB, HEAOBOJILCTBO HAaCEeNeHUs CTpaHbl, POCT CO-
UManbHOM HanpsbkeHHOCTU. B HaydHbIX mnybnvkaumsx noc-
NegHuX NeT CUCTeEMA COUMANbLHOro obecneyeHuss Hepeako
OLIEHMBAETCH KaK He COOTBETCTBYIOLIAA MPUHLMMNY couuvab-
HOM CnNpaBedIMBOCTU, HE oObecrnedmBalolas O0CTOMHYIO
XWU3Hb M CBODOOOHOE pasBUTME 4YenoBeka, YTO TEM CaMbIM
pacxoouTcsl C KOHCTUTYUMOHHO 3allUMLaeMbIMUA  LEHHOCTS -
M1 1 Lenamn'®. CylecTByeT peasibHas OnacHOCTb Hapylle-
HMA 6GanaHca KOHCTUTYLMOHHO 3alluplaeMbIX LEHHOCTEN,
paspbiBa MeXay COuMasnbHbIMU N 3KOHOMMYECKMMW 3apaya-
MW, MeXOY npaBamMu rpaxgaH U nyonnyHbIMU MHTEPECaMM.

o nocnegHero BpemeHn KOHCTUTYUMOHHbI Cya, nposiB-
AN CAEPXaHHOCTb B STOM BoOMpoce. HeogHOKpaTHO MM BbiC-
KasblBasiacb Mo3viums O TOM, 4TO KOHCTUTYums, 3akpennsas
npaBo Kaxaoro Ha coumansHoe obecnedeHne, OTHOCUTK
KOMMNETEHLUUN 3AKOHOOATEJIA pelueHne BOMpPOCOB,
KaCaloLLUXCS MNPaBOBbIX OCHOBAHWI Ha3HAYEHUS MEHCUI, MO-
psoka WX UCYMCNEHUs, NpaBuil MHOEKcauuKn, YCTaHOBNEHUS
BMOOB MEHCUI N Op., OTHOCUT K KOMMETEHUMN 3akoHoaaTens
(onpenenenuns ot 4 anpena 2006 r. Ne90-O,ot 18 mona 2006
r. Ne 297-O, ot 2 Hos1opss 2006 r. Ne563-O, or 16 HOs0ps
2006 r. Ne 510-O, ot 16 HosiOpst 2006 r. Ne 511-O u gp.).

Taknum 06pa3om, 3akoHOAATENIO MPeaoCTaBNseTcs BO3-
MOXHOCTb YCTpaHuUTb Te HepocTatkm 1 aedekTbl B HOBOM
PErynMpoBaHun, KOTOPble, K COXaNeHWD, CTaHOBATCS BCe
oonee o4eBUAOHLIMMA.

9. KOHCTUTYLIMOHHO-NPaABOBOE UCTOJIKOBAHUE HOPM
couManbHOro 3akoHogarTtenbCTBaKaK Cnocoo npeono-
JIEHUS UX HeonpeaesieHHOCTU U NPON3BOJILHOIO Npu-
MEHeHuUs.

HecoBeplleHCTBO 3akoHOOATEeNbCTBA O COLMANbHOM
obecrneyeHn U coUMaNbHOM 3alumMTe MPOSsIBSIETCA U B Ha-

'® FapaHTin peanusaumm mpas rpaxpaH B chepe Tpyda M COLMAbHOMO Obecrieve-

Hus. TpakTuka NpYMEHeHUs TPYOOBOrO 3aKoHOAATeNbCTBA W 3akOHOAATENbCTBA O
coumansHoM obecneyeHun: matepuansl MexayHapoaHOW  Hay4yHO-MPaKTUYECKOW
koHdepeHumn/ Mop pen. K.H. Mycoa. - M.,2006,- 524,526,634; CoumanbHoe 3a-
KoHoOaTenbCcTBO: HayyHo-npakTuyeckoe nocobue/ OTtB. Pep.: 10.A. Tuxomupos,
B.H. 3eHkoB. - M.: lOpuamnyeckas dpupma «KOHTPAKT», UHDPA-M, 2005, - C. 263
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JN4MnM LENoro psiga HeYeTkux M MNPOTUBOPEYMBLIX MOSIOXE-
HWA, KOTOPbIE HEOOHO3HAYHO TOJIKYIOTCS B MPaBOMPUMEHN-
TeNbHOW MnpakTuke. Hepeoko 370 NMpUBOAMT K MNPOU3BOJSIbHO-
MYy MPUMEHEHUIO 3TUX MOJSIOXKEHUA N TEM CaMbiM - K Hapy-
LWEeHNIO coumasibHbIX MpaB rpaxgaH. Takoro poga Hapylle-
HUS1 YCTPaHSIOTCA C MOMOLLbLIO BbISIBNEHUST KOHCTUTYLIMOHHO-
NMPaBOBOr0 CMbICMAa MPaBOBbIX HOPM, ONMPeaenaowmx nopsi-
OOK 1 YC/IOBUS peannsaumn npaeBa Ha coumanbHoe obecne-
YyeHMe, U Ha STOM OCHOBE - MNOCPEOCTBOM KOPPEKTUPOBKU
NPaBONPUMEHNTENBHON MNPaKTUKW.

CyliecTByeT 3HauUTeNlbHOE KOJIMYECTBO pPELUEHUIA, Han-
paBfiEHHbIX Ha BbIIBNEHNE KOHCTUTYLMOHHO-NPaBOBOIO
CMbICNla HOPM coumasibHOro 3akoHopatenbctea. Cpeon Hux
€CTb W MNOCTaHOBMEHMUS, U onpeneneHns. M noceBsWwEeHbl OHN
caMbiM pasfinyHbiM  Npobnemam, BKIOYaa MEHCUOHHOE
obecneyeHne, coumanbHylo 3almMTy Nny, NOCTpagaBLUMX OT
pagvaumMn BcneaocTeMe karactpodbl Ha YHepHOObINbCKOM
AOC, BeTepaHOB Tpyaa,BeTepaHOB OOEBbLIX AENCTBUIA, y4acT-
HukoB Benukon OTevyecTBEHHOW BOWMHbI M Op. MOXHO npu-
BECTU HECKOJIbKO XapaKTEPHbIX MPUMEPOB.

Tak, MNoctaHoBneHnem KoHctutyumoHHoro Cypma Poc-
cuiickon Pepepaumm ot 29 aHeaps 2004 r. Ne 2- no peny
O nMpOBEPKE KOHCTUTYUMOHHOCTU OTAOENbHbBIX MOAOXKEHNIA
ctatbl 30 PepepansHoro 3akoHa «O TPYOOBLIX MEHCUSX B
Poccwiickoin Pepepaumm» B CBA3M C 3anpocamu rpynn ae-
nytatoB [ocygapcTBeHHOM [ymbl,a Taikke [0OCyoapCTBEHHO-
ro cobpanusa (Mn TymaH) Pecnybnukn Caxa (Axkytus), Lymbl
YyKOTCKOro aBTOHOMHOIO OKpyra W Xanobamm psiga rpax-
0aH BbISBNEH KOHCTUTYLIMOHHO-NPAaBOBOM CMbIC/T  HOPMbI
nyHkta 4 crtatbkt 30 PepepanbHOro 3akoHa “O  TPyOOBbIX
neHcusix B Poccuiickoin depepaunn”, npegycmatpuBaioLlei
nepuoabl TPYAOBOM W WHOW OOLLUECTBEHHO MNOJSIE3HON Oes-
TensHocT oo 1 aHeaps 2002 ropa, BkOYaeMble B OOLUMNA
TPYOOBOW CTax.

YkasaHHass HOpMa npu3HaHa He NPOTMBOPEYALLEN MOoNo-
XEHUAM KOHCTUTYUMKU, MOCKOSIbKY MO CBOEMY KOHCTUTYLM-
OHHO-MPaBOBOMY CMbIC/TY B CUCTEME HOPM OHa HE MOXET
CNYXWUTb OCHOBaHUWEM [/ YXYALIEHUS YCMOBUA peannia-
UMM npaBa Ha MEHCUMOHHOE obecrnevyeHue, BKIoYasa pasmep

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

MEeHCUN, HA KOTOPbIE PaCCUYNTLIBASIO 3aCTPaxOBaHHOE NULO
0O BBeOEeHNs B [OENCTBME HOBOr0 MNpPaBOBOro pPeErynMpoBa-
HUS (HE3aBMCUMO OT TOro, BbipaboTaH MM O0WWIA U cne-
UManbHbI  TPYOOBOW CTaX MOSHOCTbIO /MO0  4YaCTUYHO).
MpaxOoaHMH MOXET OCYLECTBUTb OLEHKY MNPMOBPETEHHbIX
mmv 0o 1 auBapa 2002 roga MEHCUOHHBLIX MpPaB, B TOM 4MChe
B 4aCTu, KaCaloLENCs UCUYNCNEHNS TPYAOBOrO CTaxa U pas-
Mepa MNeHcum, M0 HOPMaM paHee OENCTBOBABLUEN0 3aKOHO-
JaTenbcTBa.

Lpyron npumep KOHCTUTYUUOHHO-NPAaBOBOr0 MCTOKOBA-
HUS KacaeTCa MNpPUMEHEHUs nosioxeHnn depepansHOro 3a-
koHa «O BeTepaHax», yCTaHaBMBAIOLLMX MepPbl COUManNbHON
3aWmMTbl A9 MHBA/IMAOB W yy4acTHMKOB Benukon OtevecT-
BEHHOW BOWHbI'.

BbisiBNSIS1 KOHCTUTYLMOHHO-NPaBOBOW CMbICT B3aMMOCBSI-
3aHHbIX HopM PepepanbHOro 3akoHa oT 22 asrycta 2004
roma N 122-©3 un depepanbHoro 3akoHa “O BeTepaHax”,
KoHctuTyumoHHbin Cyn, coenan BbIBOA O TOM, YTO Y4acCTHU-
kn Benukonn OTeyecTBEHHON BOWMHbI U3 YMCNa BOEHHOCYXa-
WMX, yKa3aHHbIX B nognyHkTe “3” nognyHkta 1 nyHkTa 1
ctaten 2 PepepanbHoro 3akoHa “O BeTepaHax”, ABNSAOLLIN-
ecs mHBanuoamMn BcneacTeme obuero 3aboneBaHus, TPYOO-
BOro yBeYbs W APYrnx MNpUHMH (KpoMe nul, MHBaNMUAHOCTb
KOTOPbIX HacTynuia BCMeOCTBME WX MPOTMBOMNPAaBHbIX
OEencTBuiA), KOTOPbIM pPaHee MnpPeaoCTaBNaIMCb npaBa M Nb-
roTbl VMHBaNMOOB BOWHbI, OO/MKHbI U Brpedb MonydaTb UX B
TOM Xe obbeme. JlMweHne mx npaeBa Ha MOJSlyYEHNE EXeMe-
CSAYHOW [OEHEXHOW BbIMMATbl Ha PaBHbLIX YCIOBUSIX CO BCEMM

1 Onpepenexne ot 4 anpena 2006 r. Ne 89-O no 3anpocy COPMOBCKOrO pavioHHO-

ro cypa ropoga HwkHero HoBropoga O npoBepke KOHCTUTYLIMOHHOCTW MOJIoXe-
HUIA nyHkToB 9, 101 19 cTtatbk 44 PepepanbHoro 3akoHa ot 22 aerycta 2004 ro-
na Ne 122-d3 “O BHeceHMM M3MEHeHWIA B 3akoHomaTeNbHble akTbl Poccuiickoin
denepaum 1 NPU3HAHUM YTPATUBLLMMW CUJTY HEKOTOPbIX 3aKOHOAATESNbHbLIX aK-
T0B Poccuiickoii ®Pepepauym B CBA3U C MNpuHATMEM deaepasibHbiX 3akoHOB “O
BHECEHUN W3MEHEHWIA 1 gornonHeHuii B depepasbHblii 3akoH “O6 OOLLMX MPUH-
LuMnax opraHmMsaumn 3akoHodaTeslbHbIX (NMPEACTaBUTENbHBLIX) W UCMONHUTENbHbIX
OpraHoB rocyOoapCTBEHHOM Bractu cyobekToB Poccuiickon depepaunn” n “06
06LWMX MpUHUMMAX OpraHu3aumyM MecTHOro camoyrpaeneHuss B Poccuiickoin de-
nepaumn” n craten 14, nyHkTa 2 ctate 15 u ctatbn 23.1 denepanbHOro 3akoHa
“O BeTepaHax”,a Takke Mo xanobe rpaxgaH Bonkoea AHaTonus AnekcaHOopOBU-
ya, Botakoea Bopuca Bacunbesuua, ManaraHa Mpuropus CemeHosuya u onuvko-
Ba AnekcaHgpa BacunbeBnua Ha HapylleHME WX KOHCTUTYLIMOHHbIX MpPaB ykasaH-
HbIMW  3aKOHOMOJTIOXEHUSIMMU.
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apyrumm - yyactHukamm Benukoit OTeYeCTBEHHOW BOWiHbI,
CTaBWMMN MHBaNMaMm BCNEACTBME YKa3aHHbIX MPUYMH,
daKkTnyeckn o3Havano Obl M HEeoOOCHOBAaHHOE CHUXEHUEe
paHee MNPUOOPETEHHOrO UMK CTaTyca, KOTOPbIA He CBOOWUT-
CA Wb K OrnpedeneHHbIM MartepuanbHbiM 6naram, a oTpa-
XaeT Takke MpU3HaHWe 3acnyr rnepen rocyaapcTBoOM U 00-
LLECTBOM.

VIHOe MCTONKOBaHME OCMapMBaEeMbIX HOPMATUBHbLIX MOJSO-
XEHWA He TONbKO BCTyNnasio 6bl B MPOTUBOPEYNE C LENSMU
npuHaTua PepepanbHOro 3akoHa ot 22 aerycta 2004 roga
N 122-O3 n 3akpenneHHbiIMM B ero npeambyne 1 cratbe
153 npuHUMNamMu U YCNOBUSMW MNEepPexoda K HOBOW CUCTeEMe
rOCygapCTBEHHOM COUManbHON MOAOEPXKN rpaxnaH, HO 1
Oo3Hadano Obl NMPOW3BOJIbLHYIO OTMEHY psioa paHee YCTaHOB-
NEHHBbIX A1 OAaHHOW KaTeropum yyacTtHukoB Benukon Orte-
YeCTBEHHOM BOWHbLI MpaB, SIbFOT N rapaHTui, 0Tka3 rocynap-
CTBa OT MPUHATBIX Ha cebs nybnMyHO-NpaBoBbIX 00653a-
TENbCTB Nepen 3TMMM vuammn  6e3 NpenocTaBfeHNs UM
PaBHOLEHHON KOMMEHCcaLUN.

10. UspepXxkmn nepepacnpepnesieHus nNoJIHOMo4Ynn
MO OCYLECTBJIEHUIO COLLMANIbHOMN 3aLLUTDI.

lMpoBognmas B cuctemMe coumanbHOW 3awmTtbl pedopma
nopogwna HoBble MPO6GMEMbI, CBA3aHHbIE C MNepepacnpege-
JNIEHWEM MOSIHOMOYMA MO OCYLIECTBAEHUIO COUMANbHOM 3a-
WwuTbl. Ha npoTtsaxeHn [OanTensHOro nepuopa 3akoHo4a-
TeNbHOE (M MOO3aKOHHOE) perynMpoBaHMe OOLECTBEHHbIX
OTHOLWEHNI B cdepe coumanbHOM 3alwmTbl OCYLLECTBNS-
JIOCb MPEenMyLLECTBEHHO Ha deaepanbHOM ypoBHe. CyOb-
ektam Poccuiickon degepaumn NpenocTaBfsfochb MpPaBo
YCT@HOBUTb AOMOJIHNTESIbHbIE JIbIOTbI M MPENUMYLLIECTBA AJ15
OTOENbHbIX KaTeropwuim rpaxaaH,T.e. A0MNOMAHATL CHOPMMPO-
BaHHyl0 Ha depepasibHOM YpPOBHE CUCTEMY COUMANBLHOW 3a-
WWTbl  OTAENbHbIMW  HeobsazaTenbHbiMM  3nemeHTamn. C
npuHatnem MepepanbHoro 3akoHa ot 22 aerycta 2004 ro-
na Ne 122-d3 cutyaums kapamHaibHbiM 00pPa3oM M3MEHM-
nacb. 3HaunTenbHas 4YacTb MOJSIHOMOYMUIA MO  COLMASIbHOWN
noonepxke, B TOM 4YUCNE MO YCTAHOBMAEHMIO KOHKPETHbIX
Mep Takoh nopdepxku, Obina nepepmaHa cybbektam Poc-

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

cuiickon Pepepaumn. Mpu 3TOM 3aKoHOAATENb He MPOoABUI
[OCTaTO4HOW MOCNegoBaTENbHOCTU, B CUTY Yero dbopmynm-
poBKM 3akoHa He [JaloT MPSIMOro OTBETA HA BOMPOC: OOJSK-
Hbl N cyobekTbl Poccuiickon Pepepauny OCYLLECTBSATb
COUManbHYIO 3aWuTy Has3BaHHbIX B 3akoHe KaTeropumn
rpakgaH U MMEKT N MpaBo 3TO Aenatb.

Takas HeOnpeaeneHHOCTb Bbi3Bana psn obpalleHuln B
KoHCcTuUTyumoHHbii Cyn, OpraHoB rOCyOapCTBEHHOW BnacTtu
cyobekToB Poccuiickoin depepauyt U OpraHoB MECTHOro
CamMoynpaeJfieHns, nonaraBLwwmx, YTO Y HUX OTCYTCTBYIOT MON-
HOMOYMS OCYLLECTB/ISATb COOTBETCTBYIOLLEE MNPaBOBOE pery-
NMpoBaHME W, CnegoBaTesibHO, HET U 0683aHHOCTM yCTaHaB-
nmMBatb Mepbl CouManbHOM nogaepxkn. B aton cutyauuum
KoHCcTnTyumoHHbIn Cya, Obin BbIHYXOEH BbISBNSATb NMOApasy-
MEBAEMYIO ayTEHTUYHYIO BOJIKO 3aKOHOAATENS! MYyTEM KOHC-
TUTYLUMOHHOIO WCTOJSIKOBaHUA psida MnonoxeHurn 3akoHa Ne
122-d3. B yacTHOCTU, paccMaTpmBasi BOMPOC O COXPaHEeHUn
3a Bpadamu, NPoBU3opamMn, paboTHMKaMM CO CPedHUM Me-
OVUMHCKUM 1 dapMaLeBTUYECKMM 00pa3oBaHMEM rocyaap-
CTBEHHOM W MyHULMMNAIbHON CUCTEM 34paBOOXPAHEHUs, pa-
ooTaloWMMM U NPOXMBAOLMMW B CENbCKOWM MECTHOCTU 1
nocenkax ropoackoro Tuna, npaea Ha GecnnaTtHoe npenoc-
TaBNeHne KBapTUp C OTOMEHMEM U OCBeLleHueM, KOHCTU-
TYUMOHHbIM Cya, npuwen K BbiBOAY O TOM, YTO OCYLLECTBIe-
HMWE MOMHOMOYMS MO YCTAHOBAEHMIO MEP COUManbHOM Noa-
OepXKu paboTalowyx 1 MPOXMBAOLWMX 32 NpedenaMm ropo-
JOB MeaMUUHCKMX pPabOTHMKOB OpraHmM3auuii 3apaBooxpa-
HEeHWs, HaxXoOsLWMXCs B BeaeHun cyowekta Poccuiickon Pe-
Jepauyn, He BbIXOOWUT 3a pPaMKM OIOMKETHbLIX MOSIHOMOYUIA
OpraHoB rocymoapCTBEHHOM Bractn cybbekta Poccuiickon
depepaunn®.

20 Onpepenerve ot 12 wiona 2006 r. Ne 375-O no sanpocy KoHctutyumoHHoro Cy-

na Pecnybnukn Kapenus 0 npoBepke KOHCTUTYLMOHHOCTW MOJSIOXEHWIA nyHKTa 50
ctatbk 35 1 yacm 2 cratbh 153 DepepanbHoro 3akoHa ot 22 aerycta 2004 ro-
na Ne 122-p3 «O BHECEHUM WM3MEHEHUN B 3akoHodaTeslbHble akTbl Poccuiickoin
®denepaumn U NPU3HAHUM YTPATUBLLMMW CUY HEKOTOPbIX 3aKOHOAATENbHbIX aK-
T0B Poccuiickoin depepaupym B CBS3UM C NpuHaTMEeM PenepasibHbiX 3akoHoB “O
BHECEHUN W3MEHEHWIA 1 gornonHeHuii B depepasbHblii 3akoH “O6 OOLLMX MPUH-
uMnax opraHmMsaumn 3akoHodaTesbHbIX (NPEACTaBUTENbHBLIX) W UCMONHUTENbHbLIX
OpraHoB rocynoapCTBEHHOM BnacTu cyowbekToB Poccuiickon depepaunn” n “06
06LWMX MpUHUMMNAX opraHu3aummM MecTHOro camoyrpaeneHuss B Poccuiickoirn de-
nepauun”.
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Mpobnema pasrpaHnyeHns nonHomounin mexny odepne-
panbHbIMU U PErnMoHasibHbIMM OpraHamu rocyaapCTBEHHOM
BMacTM Oblna 3aTpoHyTa Takke B 3anpoce [ckoBckoro 06-
NacTHOro cyga O MpOBEPKE KOHCTUTYUMOHHOCTU MOIOXe-
HUIA nNpeamBynbl 1 Yactn 2 cratbk 153 PepepansHoro 3a-
KoHa OT 22 aerycta 2004 r. Ne 122-d3 (onpepeneHve oOT
11 mona 2006 r. Ne 353-0). lNckoBckuini 0bnacTHOM cypd, Mo-
naran, 4to nepepaya cybbektam Poccuiickon depepauunn
MOSIHOMOYUS MO OMNpPedesiEHNI0 Mep COUMasnbHOM NoAnEpX-
KU peadbnnnTMpoBaHHbIX NUL, U WL, NPU3HAHHBLIX MNOCTpa-
OAaBWIMMU OT MNONUTUYECKUX PENPECCUI, 1 OTHECEHME pac-
XOOHbIX 00a3aTeNbCTB MO OOECNeYEeHMI0 TakuMM Mepamu K
pacxogHbiM 00a3aTenscTBamM cybbekta Poccuiickon depe-
paumn (NyHKT 7 ctatbn 6 PepepanbHOro 3akoHa OT 22 aB-
rycta 2004 roga N 122-03) - npu TOoM, 4TOo PenepasnbHblii
3aKkoH OT 6 okTabps 1999 ropa «O6 OOLWMX NpPUHLUMNAX Op-
raHM3auum 3akoHodaTesbHbIX (MpPeacTaBUTESIbHbIX) U UC-
NOSTHUTENbHBIX OPraHOB TOCYOAPCTBEHHOM BnacTn CyObek-
ToB Poccuiickon depepauun» He OOMNyckaeT BKIIOYEHWE B
denepanbHble 3akOHbl, NPUHATLIE MO BOMPOCaM couualb-
HOM MOOOEPXKN XEPTB MONUTUHECKMX PENPECCUIN, MONOXe-
HUI, onpegensawmx 06beM U NOPSOOK OCYLLECTBIEHNS
pacxomoB 13 biomkeTa cybbekta Poccuiickon depepaumu,
HeoOXoOMMbIX ON11 WUCMOJSIHEHUST €ro opraHamm rocygap-
CTBEHHOW BnacTM COOTBETCTBYIOLLMX MNOMHOMOYMIA (NoA-
NyHKT 24 nyHKTa 2 1 NyHKT 4 cTtaten 26.3), - O3Hayaert, 4To
B pe3ynbTare OCYLIECTBAEHHOro denepanbHbiM 3akoHOOa-
TEeNeM pasrpaHnyeHnst NoaHOMOYMA  Mexay Poccuinckon
denepauveli 1 ee cydobekTamm Mo NpPeaMeTy COBMECTHOMO
BeOeHNsa (ctatbd 72, NyHKT «k» 4actu 1, KoHcTutyuum Poc-
cuiickon Pepepaumn) npenocTaBneHUEe Mep CcouyanbHOMN
NOAOEPXKM YKa3aHHbIX 1L, NepedaHo B UCKIYUTENbHOE
BeaeHne cybbektoB Poccuiickolri depepaumn; CoOOTBET-
CTBEHHO, B cuny ctaten 73 KoHctutyumm Poccuiickoin de-
Jepaumm B pelleHnn 3TOro BOMpoca OHWM 00nafaloT BCew
MOSIHOTOW FOCYOAPCTBEHHOM BNacTM U WU3OABaEMblE MU
HOPMaTMBHbIE MPABOBLIE aKTbl WMEIOT, COMMacHoO ctatbe 76
(4actb 6) KoHctutyumm Poccuiickor Pepepaumm, npuopu-
TeT Hag denepanbHbiM 3akoHOOATENLCTBOM. [lpm  Takmx

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIo npaBsocyguns

0bCcTOATENLCTBAX, KAK cuUTan 3asButesb, deaepasbHbii 3a-
KoHopaTenb He BrnpaBe 0043blBaTb CyObekThl Poccuinckon
denepaumn rapaHTUpoBaTb 0O6bLEM COLMANBLHOM MOAAEPX-
KU XEPTB MOJUTUYECKNX PEMNPECCUI HE HMXe paHee ycTa-
HOBNEHHOro ¢enepanbHOro YPOBHSA; WMHOE, HA €ero B3NS,
ABNSETCA BTOPXEHWeM B chepy WUCKIOHUTENBLHONO BEOEHUS
cyobekToB Poccuiickoii dDegepaumn, NOpoOXAAoLWUM  He-
BO3MOXHOCTb AN Hux obecneuntb 3a CYET CpPencts
COBOCTBEHHbIX OIOMKETOB YKa3aHHbIN rapaHTUPOBaHHbIN
00beEM couvanbHOM MOAAEPXKN 3TUX MWL, U TEM CaMbiM
B/IEKYLLUMM YLUEMIIEHNE WX KOHCTUTYLIMOHHBLIX MpaB.
KOHCTUTYUMOHHbIN Cya, NoOYepKHYN, YTO 3alumTa npaB u
cBobon, 4YenoBeka W rpaxpaHuHa, coumasnbHas 3awmTa,
BKJllOYas coumanbHoe obecneyeHme, HaxoaaTcsd B COBMECT-
HOM BepeHun Poccuiickoin Pepepauym 1 e€ cyObLEKTOB.
OTO 03Ha4yaeT, YTO OTBETCTBEHHOCTb 3a COCTOsSHME Oen B
yKasaHHbIX cdepax Boanaraetcsa kak Ha Poccuiickyio Pe-
Jepaunio, Tak 1 Ha Kaxaplh n3 ee cybbekToB. pu 3TOM, NO
cmbicny ctaten 11 (dactb 3), 72, 76 (vactm 2 n 5) n 94
KoHctutyumn Poccuiickon depepaumn, denepasnbHblii 3a-
KOHOAaTesb, OCYLLECTBAA PerynmpoBaHne BOMNPOCOB, OTHO-
CALLIMXCA K TOMY WM MHOMY MNpPeOMeTy COBMECTHOrO Bepde-
Hus Poccuiickon depepaunn n ee CyObeKTOB, BNpaBe oOr-
penensTb KOHKPETHbIE MOSIHOMOYMS U KOMMETEHUUIO opra-
HOB rocymapcTBeHHOM Bnactu Poccuiickon depepaumm un
OpraHoB roCcydapCTBEHHOW BnacTu CyObekToB Poccuickon
denepaumn B COOTBETCTBYIOLLEN cdepe, PaBHO Kak M ycTa-
HaBNMBaTb MPUHUMMNbI Pa3rpaHUYeHns NPeaMETOB BeAeHUs
M NofIHOMOuYMIA. OTO MnpeanosiaraeT Takke BO3MOXHOCTb Mne-
penadn OCYLUECTBNEHUS YacTM MOJSIHOMOYWUI MO npegMeTam
COBMECTHOI0O BeAeHUs, KOTOpble peanu3oBbiBaINCbL Opra-
HamMu rocymapcTBeHHoM Bnactn Poccuinickon Mepepauuu,
cyobektam Poccuiickon depepauy ¢ COOTBETCTBYIOLLMM
pa3rpaHn4eHneM pacxodHbix 00s3aTtenbcTB Poccuiickon
denepaumn n cydbbektoB Poccuiickon depepaumm, BO3HU-
KaloLWMX MPW OCYLLECTBNEHUN YKa3aHHbLIX MOJIHOMOYUIA.
CooTBeTcTBEHHO, Kak Poccuiickas ®epepauuvsi, Tak u
cybbekTbl Poccuiickon depepaupmmn HeCyT OTBETCTBEHHOCTb
3a coctosHne gnen B cdepe coumanbHOW 3awmtbl. OgHako




Koucruryunonnoe MPABOCYAUE - 2(36)°07

CUCTEMA COUMaNbHOM 3alMTbl OCTAeTCsl B COBMECTHOM Be-
neHun, n cyowekt Poccuiickoinn denepaupym He MOXET WUMHO-
pupoBaTtb TpeboBaHnsa denepanbHOro 3akoHOOATENbCTBA, B
4aCTHOCTU TpeboBaHUA O COXpaHeHuM obulero obvema u-
HaHCMPOBaHUA, OOCTUIHYTOrO YPOBHS 3alUMTbl NMpPaB U CBO-
0on rpaxaaH.

BbiSiBNSIS  KOHCTUTYUMOHHO-MPABOBO CMbICT  MOI0XKEHNIA
npeambynbl 1 crtatbk 153 depepanbHoro 3akoHa Neo 122-
®3, KoHcTuTyumoHHbIM Cya, npuvwlen K BbiBOAy, 4TOo dene-
pasibHbIM 3aKOHOAATENEM YCTaHOBJ/IEHbI kak OOLUmMe NpUHUN-
Nbl Nepexoga K HOBOWM cUCTeMe ODecrneveHuss Mepamm Coup-
aNbHOM MOOOEPXKN, TAaK N FApPaHTUPOBAHHBIA MUHMMAIIbHbIN
(6a30BblI1) ypOBEHb 3TUX MEP, U1 TEM CaMbiM - MPenenbl yc-
MOTpPeHus cybbekTa Poccuiickon Penepaupmn npu peLleHnm
BONPOCOB 00 obbeme Mep couuanbHor nopdepxku (Onpe-
neneHne ot 1 pgekabpa 2005 r. Ne 462-O «O6 oTkaze B npu-
HATUM K paccMOTpeHunto 3anpoca CaxannHcko 0061acTHOM
OyMbl O MPOBEpPKe KOHCTUTYLUMOHHOCTM YacTeln nepBon U
BTOpOon cTatbl 16 3akoHa Poccuiickon Pepepaumm «O pea-
onnuTaumMn XepTB MONUTUYECKUX PENPECCUIN»).

OTOT BbIBOA, CHOPMYMPOBAH MO OTHOLLEHWIO K peabu-
JNTUPOBaHHLIM NMUAM W Nvuam, NPU3HaHHbIM MNoCTpanaB-
WM OT MNONINTUHECKUX PEMNPECCUA, OOHako 3TO 0OLwasa
noes denepanbHOro 3akoHOOATENS, KOTOPOW cneayeT Pyko-
BOOCTBOBATbCS B 3aKOHOTBOPYECTBE CybbekToB Poccuiic-
ko Mdenepaupn.

Hapo otmeTtuTb, 4uto PepepanbHblii 3akOH OT 22 aBerycra
2004 r. Ne 122-d3 HemocTaTto4HO COrnacoBaH C (pUHAHCO-
BbIM 3aKOHOAATENLCTBOM M 3aKOHOAATENLCTBOM, ONpenens-
oMM MpaBa U MNoSHOMOYMS cybbekToB Poccuiickoin depe-
pauum, 4TO Co30ano AOMNOSHUTESNbHbIE TPYOHOCTUM B peann-
3aumMn nepenaHHbIX UM MOSTHOMOUMIA.

B cBasn ¢ atum KoHcTtuTyumoHHsiM Cygom  chopmynmpo-
BaHa MNpaBoBasi Mo3vLMs O HEOOXOAMMOCTU Oka3aHus UHaH-
coBo nomolm cybwektam Poccuiickon Pepepaupn. Yka-
3aHHbI BbIBOA, CAENaH, UCXOOA U3 €OMHCTBA CUCTEMbl COLM-
anbHOM 3awmTbl U 0053aHHOCTM 3akoHOoAATensd cobnoaaTb
NPUHUMN NOAOEPXKaHUA OOBEPUS PaXOaH K 3akoHy. B cny-
yae HeJoCTaTOYHOCTUM COOCTBEHHbLIX CPEACTB AN MOKPbITUS

AkTyanbHble MPo6ieMbl KOHCTUTYLMOHHOIO MpaBoCcyaus

COOTBETCTBYIOLLMX pacxodoB cybwekThl Poccuiickon depe-
paumn BrpaBe paccuynTbiBaTb Ha oOKasaHMe uM Poccuinckonm
depnepauven GUHAHCOBOM MOMOLLM LIENEBOr0 xapakrepa?.

OTOT BbIBOA, BbITEKAET Takke M3 paHee MNPUHATbIX KoHc-
TUTYUMOHHbIM CyaoM pelleHnin 0 eamHcTBe (UHAHCOBOM
cuctembl Poccuiickoin depepaunn. Brogxet cybbekta Poc-
cuinickoii depepaumm UNM MEcCTHbI OIOMKET He CYLLEeCTBY-
IOT U30/IMPOBAHHO - OHU SBASIOTCS COCTaBHOW 4acTblo du-
HaHcoBOW cucTemMbl Poccuiickon depepaumn; HeagocTaTou-
HOCTb COOCTBEHHbLIX [O0XOOHbIX WCTOYHMKOB Ha YpPOBHE
cyobektoB Poccuiickon dPepepaumm UM MyHULMNANbHbIX
00pa3oBaHnlA Bne4YeT HEOOXOOUMOCTb OCYLLECTBNAATL Ooa-
XETHOEe pPerynmpoBaHmMe B Uensgx cbanaHCMpOBaHHOCTU CO-
OTBETCTBYIOLLMX OOOXKETOB, 4TO, B 4aCTHOCTU, obecneynBa-
€TCS MOCPEACTBOM OKa3aHus GUHAHCOBOW nomowm u3 ¢e-
nepanbHoro OwomkeTa 6Olooxetam cyobekTtoB Poccuiickon
depepaunn B dopmMe NpesocTaBieHns OoTaumii Ha BblpaB-
HMBAHME YPOBHS MWHUMANbHOW OIOaXETHON 0becneyeH-
HOCTM cybbekToB Poccuiickoin depepaumn, cybBeHUWIA U
cybcmanii Ha QUHAHCMPOBAHWE OTAENbHbLIX LENEBLIX pac-
X0[0B, BI0MKETHLIX KpeauToB M T.40. (MoctaHoBnexHme ot 17
mioHsa 2004 ropa N 12-1 no peny O NpoBepKe KOHCTUTYLMN-
OHHOCTM nyHKTa 2 cTtatbu 155,nyHKTOB 2 1 3 cratbl 156 un
abzaua gBaguatbh BTOpOro crtatbk 283 BlomXeTHOro koaek-
ca Poccwuiickonn bepepaunn).

11.CHuXeHue ypoBHS COLMAJIbHOM 3aLMThl HE CO-
OTBeTCTBYyeT MMNnepaTuBam cnpasenjiuBoCTU U cCOLMU-
anbHoOrorocypapcTBa.

B xopme pedopMbl CUCTEMBI COLMANBLHOrO obecnevyeHus,
B TOM 4uC/Nle B CBA3M C pasrpaHVyYeHnEM MNOSIHOMOYNA MO

2 Onpepnenexne ot 27 pekadbps 2005 r. Ne 502-O; MoctaHoeneHve ot 15 mas 2006

r. Ne 5-f1 no geny o MpoBepKE KOHCTUTYLWOHHOCTU MONOXeHWA ctatbn 153 de-
AepanbHOro 3akoHa ot 22 aerycta 2004 rogpa Ne 122-d3 “O BHeceHuM n3meHe-
HWIN B 3aKoHopaTenbHble akTbl Poccuiicko depepauyn U NpU3HaHuK yTpaTuB-
LWUMMK CUIY HEKOTOPbIX 3akoHoZATeNbHbIX akToB Poccuiickoii denepaummn B CBSI-
31 ¢ npuHaTMem PepepanbHbix 3aKOHOB “O BHECEHWMM U3MEHEHWUIA U AOMONHEeHW
B (epepanbHblii 3akoH “O6 OBLMX MPUHLMMAX OpraHM3aumn 3aKOHOAATENbHbIX
(NnpencraBUTENbHBIX) W UCMOMHUTENbHBLIX OPraHoOB rOCYOAPCTBEHHOW BRactu
cybbekToB Poccuiickon ®Pepepaumn” n “O6 obWmMX nNpUHUMMNAX OpraHu3aumu
MeCTHOro camoynpasneHus B Poccuiickoli ®Pepepaummn” B CBA3W C xanoboi rna-
Bbl ropoga Teepn 1M TBepCKOW ropoackon OyMbl.
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NPenoCTaB/EHNID Mep COouuanbHOW MOAAEPXKM, NOPOAUNIN
cepbes3Hble Npobnemsbl, CBA3aHHbIE C YPOBHEM ee obecrie-
yeHusi. Bo3HMKNa O0OMacHOCTb CHMXEHUS OOCTUTHYTOro
YPOBHS COUMANBLHOM 3alumThl OfI9 BCEX JIbFOTHMKOB, @ OCO-
OeHHO ONns Tex KaTeropuin rpaxgaH, coumanbHaa nogaepk-
Ka KOTOpbIX paHee ocylwecTBasdnace Ha denepanbHOM
ypoBHe,a ¢ 1 aHBaps 2005 roga OCyLIECTBMASIETCA Ha YpOB-
He cybbekta Poccuiickon depepaummn nnm MyHULMNANBHO-
ro obpasoBaHud. Tak,onss BETEPAHOB TPyda W XepTB Monm-
TUYECKNX PEMNPECCUMIA  MOBCEMECTHO OTMEHEHbI BCE WU
4yaCTb JIbFOT, KOTOPbIE OHM Mpexae Monydyann B HaTypab-
HOM dopme (UCKNIOYEHUEM 4dBngeTcsa nuwb Mocksa).
BMecTO nbroT BBeAEHbl E€XEMECHAYHbIE BbIMaTbl, KOTOPbLIE,
Kak npaBuo, He 00ecneYnBaldT BO3MOXHOCTbL MpuobpeTte-
HMUS COOTBETCTBYIOLLUMX YCNYr (TPaHCMOPTHbLIX, MEANLIMHCKNX
N Np.) B NpexHeM obObeme.

Lna Bcex karteropui, paHee Mony4yaBLUMX JIbrOTbl MO MNPO-
e3[4y, 0TMEHeHO MnpaBo Ha GecrnnaTtHblii Npoes3d B NtoOoN Ha-
CeNeHHbli MNyHKT Ha Tepputopumn Poccuiickoin depepaumm
(oovH pas B roa). OTMeHa 3TOM NbroTbl HUKaKUMW Cheum-
aNbHbIMM BbIMaTaMy He KOMMEHCUpPOBaHa.

CHMXeHMe YpPOBHS couManbHOW 3alpTbl  HaKTUHECKU
COEPXNBAETCA /ML MOJIOXKEHUAMM NpeamOynbl U CTaTbu
153 depepanbHoro 3akoHa Ne 122-P3. OpgHako Takon me-
XaHN3M Henb3s npu3HaTb 9MO@PEKTUBHLIM, MOCKOMbKY OH
pacnpoCTpaHsaeTCsa Nb Ha ASWMECSH MNPaBOOTHOLLEHUS B
cnydyae nepenadn MnoHOMOYMIA MO OKa3aHMIo COoUManbHOM
noooepxkn cyobektam Poccuiickoinn Pepepauunu, cnenosa-
TeNnbHO, OH HE NPenoTBpPaLLaEeT BO3MOXHOCTb CHMKEHUS
YPOBHS coumasnbHOM 3awmtbl degepanbHbiX JIbFrOTHUKOB.
Boanaras Ha cybwbektbl Poccuiickoli depepaunmn 0653aH-
HOCTb OKa3biBaTb COLMabHYD MNOOAEPXKY LUMPOKOMY Kpy-
ry rpaxgaH M ykasbiBas Ha HEeOonyCTUMOCTb CHWXKEHUS ee
YpPOBHSA, denepanbHbiii 3akoHOO4ATeNlb B TO XE BPEMsS He
obecrneunn co3gaHWe COOTBETCTBYIOLMX (PUMHAHCOBLIX Me-
xaHu3moB. [lpyn npumeHeHnn ctatbn 153 depepanbHOro
3akoHa Ne 122-d3 HensbexHO BO3HMKAEeT BOMPOC O Heob-
XOOMMOCTU OUEHKM, paBHO3HA4YHA /M BbinjadvMBaemMas ge-
HeXHas KOMMeHcauus paHee npenoCcTaBnsBLUMMCS Nbro-

AKTyanbHble NPo6BEMbl KOHCTUTYLIMOHHOMO MpaBOCYyaus

Tam. OpHako, Kak nokasbiBaeT cyaebHas npakTuka, pealb-
Has OUEHKA B Takux cny4dasx akTU4eckm He OCYLLECTBMMA,
MOCKONIbKY HW HOPMaTMBbl MPEeOOCTaBMEHNS NbrOT, HU WX
peanbHas [OeHexXHas CTOMMOCTb HUKOrda He onpegens-
NNCb; HEe YyCTaHaBIMBanaCb W HYXOAEMOCTb KOHKPETHOrO
rnonyyatens B MOSyYEHUN TEX UNN WHbIX JIbrOT. B pesynbra-
Te cyobl pa3peLualoT Cnopbl, UICX0Os8 U3 COBOKYMHOro 0b6be-
Ma (OUHAHCMPOBAHUS, KOTOPbIA He OTpaxaeT peanbHOro
obbeMa QMHAHCUMPOBAHUSA Ha KaXZoro nonayyaTens n ydu-
TbiIBAET pacxodpl Kak Ha JbroTbl, NPEOOCTaBNFEMbIE B HATy-
pe, TaKk U Ha eXeMeCs4yHble BbIM/aTbl, 3aMEHSIOLME paHee
NpenocTaBnsBLUMECH NbroThbl; NMOO NPU3HAOT eXemMecsy-
HYIO [OEHEXHYIO BbIMaTy, YCTAHOBNEHHYIO O/ HEKOTOPbIX
KaTeropmn NbrOTHUKOB, CAMOCTOATENBHOW MeEpOon couuanb-
HOM NOAOEPXKU, HE CBA3AHHOW C 3aMEHOW paHee npenoc-
TaBNSABLUMXCA B HaType JbroT. Takow noaxod npuvBOoanuT K
BbIBOAY O OOCTaTO4YHOCTU EXEMECHAYHON OEHEXHOW BbiMa-
Tbl, XOT9 akTnyecku 3Ta Bbillata He OAaeT BO3MOXHOCTU
COXPaHUTb YPOBEHb COLMASIBHOW 3alLMThbI, CIOXMBLLNIACA Ha
31 pekabpsa 2004 ropa.

Mpobnema CHWXEHUS YPOBHA COLMANbHON  3alUUThI
00OoCTpsieTCa B CBA3WM C OTCYTCTBMEM afekBaTHOrO Mexa-
HM3Ma MHOEKCAUUN EXEMECHAYHbIX OEHEeXHbIX Bbiniar. Ycrta-
HOBJIEHHBIN MNOPSAOK MHOEKCAUMM MNPUBEOET K TOMY, YTO
Temnbl pocta MHONSAUMM OyayT, Kak U B Cnydae C TPyOdOBbl-
MW MEHCUSIMW, NPEBbLIWLATb YPOBEHb WHAEKCaumu, npeayc-
MOTPEHHbIN [MpaBUTENBCTBOM.

MpumeHeHne PepnepanbHoro 3akoHa ot 22 aerycta 2004
roga Ne 122-d3 BbiIBUNO TaKke LENbii psn Opyryux ero He-
[OCTaTKOB, KOTOPblE BECbMa HEratMBHO OTPaXaOTCS Ha Mo-
NoXxeHnn obecrneyvmBaemMbiX COLMANbLHOM noaaepXkon. Han-
pumep, He npegoycMaTpuBaeTCs BO3MOXHOCTb OTkasa oOT
4acTu Mep CouMasibHON MNOAAEPXKM, BXOAALMX B OOMOSHU-
TenbHyl0 6GecnnaTtHylo MEeAMUMHCKYIO MOMOLb  (MHBanuag,
VMEIoWNIM NPOTMBOMOKA3aHUS K CaHATOPHOMY JIEYEHMUIO, He
MOXET 0TKa3aTbCs TOMbKO OT MYTEBKM,HE MOTEPSIB OOHOBPE-
MEHHO MpPaBO Ha JIEKAPCTBEHHOE OOecneyeHue).

Takum 06pa3oM, OEHeXHbIe BbINaTbl OKa3aMCb HECO-
pasMepHbl CYLLECTBOBaBLLUMM Nbrotam. BO3HMK uenbin pag,
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Nnpob6seM, CBA3aHHbIX C OTrPaHUYEeHMEM NbrOT KOMMeHcaum-
OHHOrO Xapakrtepa OT OPYrux JbroT,a Takke C BblOeNeHneM
ONSLWIMXCA NPaBOOTHOLLEHUI 13 o6Lelt cUCcTeMbl NPaBOOT-
HOLWIEHWIA MO OKa3aHMK coumanibHOM nopnepxkn. Wmenn
MECTO HapyLWeHUsi MpuHUMNa paBeHCTBA MNPU 0OKa3aHuUM COo-
LUManbHOM MOOOEPXKN TpaxaaHaMm pPasfnyHbIX PErMoHOB, a
Takke Cnydam HenpaBOMEPHOro OTka3a cybbektoB Poc-
cuiickoi Pepepaumm N MyHUUMNASIbHLIX 0Opa30BaHUn  OT
NPenocTaBfeHNsT Mep COUMasnbHOM NOAOEPXKM Pa3NYHbIM
KaTeropusiMm rpaxaaH.

depnepanbHbiii 3akoHOdATENb, NepedaB 4acTb MOJSIHOMO-
yan B cdhepe CoumanbHOM 3alnTbl HA YPOBEHb CYObLEKTOB
Poccwuiickoirn depepauym 1 MyHMUMNANbHLIX 0OPa30BaHWM,
B TO XX€ BpPEMSI He YCTaHOBW/1 C OOCTaTO4HOM OnpenesneH-
HOCTBIO MX KOMMETEHUMIO, HE MPEOYCMOTPEN MPUHLUMMBI HO-
BOr0 MPaBOBOro PErynMpoBaHMa N MUHUMalbHbIE CTaHaap-
Tbl, KOTOpblE rapaHTUPYKOTCA rpaxgaHaMm He3aBUCUMO OT
MecTa npoxmBaHusa. He ycTtaHoBneH 1 3pdekTUBHbIN GU-
HaAHCOBbLI MexaHu3M, 0b6ecneyMBaloWnii  OCYLLLECTBNIEHNE
€OVHON TroCyOApPCTBEHHOMN COUMaNbHOM MOANTUKN U nepe-
pacrnpeneneHne cpencts OWOOXKETOB BCEX YPOBHEN C
Lenbl0 COXpaHeHMs OOCTUMHYTOro YPOBHSA COUManbHON 3a-
LWMTHI.

B uenom, 3akoHOOATENLCTBO, PEryNMPYIOLLEE OOHY U3
BaXHENWNX Ccdep [AeaTenbHOCTU COuManbHOro rocygap-
CTBa, 0OKa3asioCb B 3HAYUTENIbBHON Mepe NpPOTUBOPEYMBLIM,
HEBHATHbIM W MNPOOGENBHBIM.

KoHcTtutyumonHblin Cyn, Poccuiickon Pepepauunm, paspe-
was gena O npoBEPKE KOHCTUTYLMOHHOCTM 3aKOHOB U WHbIX
HOPMAaTMBHbLIX aKTOB - MOCPEOCTBOM MPUCYLLMX €MY MOJSHO-
MOYMIA - UCNpaBngaeT AedekTbl OENCTBYIOLLEro COLMabHOrO
3aKoHOOATENLCTBA M TEM CaMbiM OOECnevymMBaeT KOHCTUTY-
LIMOHHYIO 3alUMTY OCHOBHbIX COLMaIbHbIX MpaB 1 cBOOOA, Ye-
nioBeka 1 rpaxgaHuHa.

12.PeanbHoeobOecneyeHuecoumasbHbIXNpas-3a-
NorctabnnbHOCTUUPA3BUTHUA.

PeanbHoe obecneyeHne coumanbHbIX MNpaB 4YesioBeka WU
rpaxgaHnHa B COOTBETCTBMM C KOHCTUTYUMEN W COrnacHo

AKTyarsnbHble I'IpO6J'IeMbI KOHCTUTYUMOHHOIoO npasocyguns

OBLLENPUHATLIM XWU3HEHHBIM CTaHAapTam, adekBaTHbIM COB-
PEMEHHON COouManbHO M 3TUYECKN OPUEHTUPOBAHHOM 39KO-
HOMMKMW, - 3TO HEOOXOOAMMOE YCNIOBME HE TOJIbKO MOSINTUYEC-
KO CcTabunbHOCTM OOLIECTBa, HO N YCMNELUHOrO ero pasBu-
TMS Mo MyTU rymaHmMama, AeMOKpaTtuM M nporpecca.

B cBA3n C¢ aTuM umpeanbHas couuanbHag MoOenb, Ha
B3rngag, akagemuka JIbBoBa, nNpepnonaraeT, YToObl Kaxapli
yneH obuwecTBa ObI1 HageneH HenpepekaembiM MPaBOM
paBHOro goctyna K Tomy, 4to B Poccum ot bBora, T.e. K Oo-
Xo4y OT WCMOSb3YyeEMOro MpPUPOAHOro noTeHumana CTpaHbl.
OTO npaBO [OOMKHO MaTepuannM3oBaTbCs B >KU3HEHHOM
cTaHgapTe: 6ecnnatHas mMeguuuHa Ansg Bcex, becnnaTtHoe
obpasoBaHMe [ONs BceX, OecnnaTHble XWIMLLHbIE YCNyrn
ONa BCex B npedenax YCTAHOBJIEHHOW 3aKOHOM HOPMBbI,
TOYHO Tak Xe, Kak u BbecnnatHbIi nNpuycagebHbIn nnn ca-
[OBO-0ropoAHbIA y4aCTOK 3eM/M B JINHHOM MOJSIb30BaAHUMN
rpaxaaH.

HenocpeactBeHHO K Npobneme YCTaHOBNEHUS XXWU3HEH-
HbIX CTaHOAPTOB NpuUMbIKAeT npobnemMa rapaHTUPOBaHHOM
(MMHMManbHOW) 3apaboTHOW MnaTtbl U NeHcWiA. MapaHTUpPO-
BaHHasd onnarta Tpyga AO0JKHA yCTaHaBnMBaTbCs, MCXOOA W3
HeobxoaMMocTn obecnevyeHnss HOopMasibHOro BOCMPOW3BO-
ctBa paboyenn cunbl. B COOTBETCTBUM C peKkOMeHaaums Mm
OOH oHa He pmomkHa 6biTb MeHee 3 ponn. B 4yac. CooTBeT-
CTBEHHO Hago pewartb W npobnemy rapaHTUPOBAHHOIO
YPOBHSI MEHCUMOHHOro obecneyeHus. CneumanncTtbl nonara-
0T, 4TO OH MoOr Obl ycTaHaBnMBaTbCs B pa3mepe 65-70% ot
rapaHTUPOBaHHOMN 3apaboTHOM NNnaThbl.

KoHeYHOo, OCTMKEHME TakoW MOLENN COUMabHOMO rocy-
[apcTBa, OCHOBaHHOM Ha KoHcTutyuun mn obecneudmBatoLlen
BbICOKME XW3HEHHblE CTaHOApPTbl, - MyTb TPYOHbIA, HO Oa
OCUNNT NAOYLUMIA.

K aTomy 009a3biBaeT 6e3yC/OBHbIA MMMNEpaTMB CcrpaBeq.-
JNINBOCTW.
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ProtectionofSocialRightsand vercoming
Injustices: ProblemsofConstitutional
Jurisdiction

V.Zorkin
President of the Constitutional Court
of Russian Federation

Summary

Such an important goal as constitutional jurisdiction, pro-
tection of social rights of a person and a citizen,in its back-
ground contains the principle of insurance of justice.
Constitutional principle of the social state assumes the cre-
ation of equal capacities for all members of the society,
realization of the social politics recognized by each member
of the society, the right on such a level of life which is nec-
essary for the maintenance of health and well-being of a
person and his/her family.

Legal positions by the formulated in the recent dicisions
of the Constitutional Court mainly links with the reformation
of social legislation. Constitutional legal interpretation of the
provisions on the social state, judicial equality and justice in
the regulation, security and protection of the social rights,
permitted the Constitutional Court to elaborate legal provi-
sions which are valuable for the legislative regulation of
public relations in the sphere of social protection and real-
ization of the unique social politics.

efinition of the difficulties in the comprehension of the
nature of social rights,as well as the problems of elabora-
tion of the mechanisms and guarantee of its realization,
control of the activity of the organs of the state on its
observation — this is connected with definite variety of
aspects of their legal nature and contents; as these rights
relatively recently have acknowledged as the fundamental
rights of a person. Meanwhile,in legal science and prac-
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tice, the tendency considered social rights not onlya prin-
ciple orienteer for the legislators but mainly as the funda-
mental rights whichare equal bytheir importance to consti-
tutional, civil and political rights. Based on the principles of
justice and social solidarity, they are reinforced in the
Constitution in the case of ingenuous action and are due to
judicial protection. As such they become legislative and
executive power, create orienteer for the provisions of
social politics of the state,for the formation and develop-
ment of the corresponding branches of the legislation.

Maintenance of the essence of the constitutional provi-
sions which concern the social rights the Constitutional
Court of the Russian Federation in the order to emphasizes
that the corresponding constitutional rights of a person and
a citizen is are broader of definite subjective rights in the
mentioned sphere. therwise,the declaration of the right of
social guarantee does not mean that the citizen is endowed
with definite subjective rights. Forms and views of social
guarantee as well as conditions and order of realization of
the given constitutional rights are defined by the legislator
that factually defines the contents of the social rights.
Arbitrarily actions of the legislator in such an important and
delicate sphere as the sphere of social rights are not
acceptable as they not only touche the human rights
acknowledged by the society worldwide, i.e. has humane
meaning, but are directly connected with security and politi-
cal stability of the society. n the basis of this, by its deci-
sions and legal provisions the Constitutional Court creates
orienteer for the legislator, thus aiding the consequent
development of the social legislation in the direction of har-
monization of the interests of the citizens and public inter-
ests sothat not topermit non-based and arbitrarydeclination
of presented measures of the social protection and at the
same time take into consideration the economic and finan-
cial possibilities of the state.

Interference of the Constitutional Court is mainly condi-
tioned bythe conceptual gaps of the legislation acting in the
social sphere. Sometimes its changes are realized without a
due theoretical preparation, without a considered plan of
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consecutive actions and as a result the legislation is char-
acterized by contradiction, presence of serious gaps, and
unevenness of development.

n the basis of the provisions of the Constitution of the
Russian Federation, the Court formulated a set of ensued
there from principles of judicial regulations of the public
relations in the sphere of social protection, the most essen-
tial of which is the principle of the support of the trust of
the citizens towards the law and actions of the state.
Following these principles presumes guarantee of the legal
definition,logical stability of the legal regulation,inadmissibil-
ity of insertion of arbitraryamendments in the acting system
of the norms and predictability of the legislative politics.

When undertaking definite public-legal obligations, the
state cannot arbitrarydecline from its fulfillment. The rest will
mean breach of the principles of fairness and legal and
social state. It could be concluded that the obligations of
the legislator is tokeep with the measures acknowledged by
the state of compensation of the damages, achieved level
of protection of rights and freedoms of citizens, guarantees
of its social security. Constitutional principles and norms
which are the basis for regulation of social rights, suppose
that the legislation in this sphere should be characterized by
the signs of stability, predictability, justice, absence of arbi-
trary changes, maintenance of the achieved level of the
social securityand achieve the trust of the citizens.

The characteristic feature of the systems of the new legal
mechanisms of the social security is the availability of the
existing gaps. Essential number of the gaps presence which
is underlined bythe lawyers in the case of discussion of the
condition of the acting legislation in the sphere of social
protection,factuallybrings tothe impossibility of the adequate
fulfillment of legislation on social security of its main func-
tions both as regulative and protective. Gaps in the social
legislation can appear in the cases when this or that norm
is acknowledged as fully or partially non-constitutional or
from the decisions of the Constitutional Court necessity of
elimination of the gap in the legal regulation appears. In this
case before the adoption of the new normative act the con-
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stitution is directlyused. Though in the legal executive prac-
tice this does not always bring tothe necessary result if for
the realization of this or that constitutional provision is nor-
mative act of the legislator is necessary.

Real guarantee of the social rights of a person and citi-
zen in accordance with the Constitution and pursuant tothe
accepted standards, adequate tosocial and ethic orientation
of economics which is a necessary condition not only for
political stability of the society but successful development
on the wayof humanism,democracyand progress.
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11-16 wmoHsa 2007 r. B ApuHax coctosiics Vil
BcemMupHbIi  KOHIPECC KOHCTUTYLMOHHOIO ripa-
Ba, opraHm3oBaHHbIYi MexayHapoaHoy accoum-
aumneri KOHCTUTYLIMOHHOIoO rpasa,a Takke Acco-
umaLmeri rpeveckmx KOHCTUTYLIMOHAINCTOB,B KO-
TOpOM rpuHS/IM ydactne okosio 500 crneumanvc-
0B 13 70 ctpaH. OcHoBHasi Tema OOCYXAEHUS
Ha Koxrpecce: «[lepeocMbIC/ieHe rpaHuL, KOHC-
TUTYLIMOHHOIO [1paBax.

YuntbiBasi BaxxHOCTb BcemupHOro koHrpecca
B 06751aCTM KOHCTUTYLMOHHOIrO paBocyaus,
BECTHUK «KOHCTUTYLUMOHHOE npaBocyane»,bynert
nybavkoBatb Aoknaasl Ha KoHrpecce,npeacras-
JIFOLUNE HanBOJbLLYIO BaXHOCTb.
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Pragmaticrequirementsoflegal
interpretationundertheparadigmofthe
democraticruleoflaw

Menelicde CarvalhoNetto'

Full Professor of General Theory of Law
and Constitutional Law of University of Brasilia

These are hard times for us,for Brazilian constitutional-
ists. The continuity and predominance of constitutional
practices typical of our latter autocratic political experi-
ence - the Brazilian military dictatorship period from 1964
to 1984, as well as the recurrent attempts to amend the
Constitution,express a propensitytoannihilate everytrace of
what we might call “constitutional feeling”,touse an expres-
sion created by Spanish constitutionalist PabloLucas Verd(?.
The problem is,whether accomplishing or not their narrow,
immediate purposes, those attempts to change the
Constitution end up by harming the aura of supremacy
which the same Constitution has tohave in order tobe able
tolegitimate and articulate the state and the legal order of
which it should provide the foundations. In short,we could
say that this is a scenarioin which two basic paradoxes of
modernity tend toreveal. Tobe sure,it becomes more and
more visible that the law, politics and state systems found
themselves. German sociologist Niklas Luhmann points out
that the paradoxes of the foundations of these systems are
shrouded bythe evolutionary acquisition represented bythe
invention of the formal constitution in the end of the 18"

century®. The introduction of a distinction between a high-
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er law - the Constitution - and an ordinarylaw - all law other
than the Constitution - enables both the structural coupling
and the operational closing of the spheres of law and pol-
itics. In other words,it is via the Constitution that both the
political system gains operational legitimacy and the law
gains enforceability.

In such a scenario,the veryagents legitimated bythe con-
stitution turn back against their own base of legitimacy as if
todevour it,like Chronos did to his offspring. The surly face
of the privatization of the res publica,the distorted face of a
state reduced toa passive instrument of the avenging power
that perpetually reminds us that “the winner takes it all”
emerges from this sort of autophagous ritual under the mask
of “familiarity”. The feeling of anomy,growing free and vigor-
ous,feeds up torepletion from the seeds of libertythat were
passed down to us following a deeply rooted tradition and
which we carefully planted in our Constitution. But nomatter
how authoritarian the forces at power may be, those tradi-
tions, like the traditions of any polity,are always pluralistic.

The normative force of the constitution, as though in a
formal homage to Konrad Hesse, is reduced to a sheer
loewensteinian ideal,which in turn serves onlytoreinforce the
normativityand ideality of the facticity that,assuming the sta-
tus of “reality”, shows that the old legal and political prac-
tices that our 1988 Constitution aimed at abolishing are still
on. However,if we manage toovercome the limitations of a
philosophy of consciousness and thematize the human con-
dition as a linguistic one,a discursive condition,at the same
time a pragmatic and hermeneutic one,we can notice that
our own daily,unavoidable “reality” is pervaded by idealities
and ideality claims that constitute our linguistic ability as
such. That is why the opposition between formal constitu-
tion,or the constitution seen as an ideal,and real constitu-
tion,or the actual legal-political praxis,is itself and idealiza-
tion or idealized construction,a conceptual trap that per-
petuates what it intended toend. This is sobecause,on the
one hand,it is incapable of disclosing the true nature of the
terrible ideality claims that take course under the idea of
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“reality” and,on the other hand, because it absolutizes the
power of law — constitutional law in particular — toregulate
behaviors. It is remarkable in this context that modern law,
differently from the classical view of the constitutional theo-
ry, engages in the regulation of future behaviors and
assumes its inherent risk of being broken now and then. In
fact,law can only regulate possible behaviors, never neces-
sary or impossible ones. Now, as to the absolutization of
law’s power,suffice it tosaythat even Hans Kelsen,the most
positivistic and formalist of all legal writers, states that for a
legal rule toexist formallythere must be a minimum of social
internalization of it,since the object of a legal rule is not a
specific human behavior but the internalization of a certain,
sociologically ascribed behavior. From where | see it,for the
presentation of the problem tostop being a reinforcement
of the problem itself it is necessary that this be put in dif-
ferent terms. This other way of putting the problem, |
believe,must acknowledge that all social practices,that is,all
attitudes and presuppositions assumed by the various com-
municative actors, the very grammar of these social prac-
tices, are attributive of meaningfulness.

Thus,| believe that the judiciaryplays a central role in the
hard task of promoting not onlylegal certainty but also the
belief in law. As another essential characteristic to modern
law is its textual nature (since we onlyhave access tothe law
through a series of texts successively built and re-built by
discursive means),the basic assumptions of the interpretive
activity of all agents taking part in the actual functioning of
a legal system - from legislators and judges to the
addressees of legal rules — are of fundamental importance
tothe implementation of that system. This,of course,brings
us to the problem of the thematization of the grammars
underlying established social practices. In our case, for
instance, one of these practices consists in a tendency to
stem all virtues and vices of our legal system tothe literary
quality of our statutes, to the detriment of the fact that
statutes are not the subject,but the object of legal interpre-
tation. That the improvement of our democratic institutions
requires something much more complex than the amend-




Koucruryunonnoe MPABOCYAUE - 2(36)°07

ment of the Constitution or the enactment of better laws is
not in dispute — it seems evident in its face that noamend-
ment can be truly effective if there’s no corresponding
change in the attitudes and social practices,i.e.,the gram-
mars bywhich we implement our dailylives. In this light,the
keyrole of the judiciaryin the constitutional architectonics is
due toits function of stabilizing the socially prevailing legal
expectations. This explains why the whole theoretic discus-
sion about the interpretation and implementation of legal
texts is tethered tothe analysis of the judicial activity.

We must now inquiry into what interpretation means and
see if it is only texts that can be interpreted. At this point,it
is also imperative that we refer, though briefly, to German
philosopher Hans Georg Gadamer and the hermeneutic
turn he performed®. Gadamer belonged to the theoretical
tradition of the philosophical hermeneutics,a philosophical
school dedicated tothe studyof the nature and structure of
the knowledge produced by the so called “sciences of the
spirit” — the social sciences or humanities. He is important
tous because of the impact his work had on the concept of
science in general,as well as in the concept of paradigm
developed by Thomas Kuhn®, which informs the whole of
contemporary epistemology.

In order toretrieve the demanding presuppositions that
provide for the attitude of the judge in a judicial decision
making process constitutionallyadequate tothe modern par-
adigm of government under the democratic rule of law we
shall assume,as Ronald workin,the uniqueness and unre-
peatability of all historical events and thus of all cases
brought before the courts. workin,towhom a favorite topic
is the reform of the judicial system that | intend toaddress
here, believes that a judge has to be endowed with a
Herculean power to meet the enormous requirements
imposed by the task of having to find, in the entire legal

structure, the only one possible correct solution for a given

4 GADAMER, H.G. Truth and Method. New York: The Seabury Press, 1975.

KUHN, T. S. The structure of scientific revolutions. Chicago, IL, University of Chicago Press, 1996.
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case. This is true toanycase inasmuch as every case being
unique and unrepeatable is a hard case®. But, first things
first. We still have todetermine exactly what a paradigm is,
or more specifically what a constitutional paradigm is and
how it affects interpretation in general and constitutional
interpretation in particular’.

At first we shall look intothe idea of paradigm and its use
in the general theory of law and in constitutional law. The
concept of paradigm comes from the epistemology devel-
oped byGerman philosopher Thomas Kuhn and has a dou-
ble aspect. n the one hand,it makes possible the scientif-
ic development as a process that operates through rup-
tures,thematizing and pointing out the main features of gen-
eral schemes of pre-comprehensions and worldviews con-
substanciated in the naturalized background of silence that
our grammar of social practices bears on and that both
enables and limits language,communication, self-perception
and world perception. n the other,it generates and suffers
from oversimplifications that are valid only insofar as they
allow that one show the general selective frameworks of
presuppositions of the worldviews prevailing or tending to
hegemonyin a given societyand in a given time. f course,
history as such is irretrievable and infinitely richer than the
schemes presented here,the same way as historical events
are reconstructible and re-readable in a number of ways
that far exceeds the limits of anysingle work. For this rea-
son, the level of specification and particularization of the
reconstruction of a paradigm is directly linked to the pur-
poses of the investigation that one intends tocarryout. Here,
as a brief introduction tothe use of the concept of paradigm
to constitutional law — and in face of the presuppositions of
modern constitutional hermeneutics — | shall reconstruct
one single comprehensive paradigm of law and political
organization for the Ancient Times and the Middle Ages as

a whole,in contraposition toModernity. This,in its turn,will be

5 DWORKIN, R. Taki ng rights seriously. Carnbridge, Massachusetts: Harvard University, 1978, p. 81-

130; A matter of principle. Carnbridge, Massachusetts: Harvard University, 1985, p. 119-145.
HABERMAS, J. Faktizitat und Geltung: Beitrége zur Diskurstheorie des Rechts und des demokratis-
chen Rechsstaats. Frankfurt, Suhrkamp, 1994, chapter |X.
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presented in three major paradigms of state: the rule of law
(in the classic liberal comprehension of the expression),the
welfare state and the democratic rule of law. These para-
digms tend toovercome and overlap one another in a con-
tinuous process, though many important aspects of former
paradigms,including that of the Ancient Times,can be cur-
rently identified among us in the facticity level. These fos-
silized paradigms, so to speak, often mislead constitutional
interpreters into inadequate readings of the text and that’s
whywe alsoneed towork with past paradigms: the contrast
may help us understand the new paradigm assumed and
positivized byour 1988 Federal Constitution.

Let’s now examine the first of the constitutional para-
digms mentioned above.

Pre-modern law and political organization found their
basis,in the final analysis,on the undifferentiated,transcen-
dentally justified normative amalgamation of religion, law,
moral, tradition and costums. Law was seen as something
due tosomeone in virtue of his birth and his position in a
fixed social hierarchy. Justice was made first and foremost
by the interpreter’s wise and sensible observance of equity,
understood as the harmony required by the necessary
uneven treatment that should acknowledge and reproduce
the absolutized differences and inequalities of the social
framework®. The legal order was a mere succession of nor-
mative claims originated from that background of ancient
traditions and casuistically applied as concrete, individual
rules — it was not a single legal order comprised of gener-
al,abstract rules valid toeveryone and it's main purpose was
toprotect the reciprocally excluding spheres of privileges of
the different social ranks.

This paradigm disintegrates graduallyalong at least three
centuries under the dissolving action of manyforces,includ-
ing the impact of the capital on the feudal bounds. Free

individuals now take part in the growing marketplace as

8 Wecould say, in Aristotelian terms, that the phronesis served as a model for the activity of the inter-
preter.
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owners of,at least,themselves,of their own bodies. Theynow
the own their labor force,which is turned into merchandise.
The advancement of police investigation techniques®, the
collapse of the closed and hierarchical feudal cosmology,
the raise of a worldview in which a rational explanation for
reality comes from the mathematically isonomical structure
of atoms that gives support to the endless universe of
Galilee’s koyré, the battles fought for religious freedom and
the consequent drawing of boundaries between religion,
moral, social ethics and law, all these are some of the pro-
found changes that resulted intoa fresh meaning new hori-
zon toan ancient and reinvented terminology, is the para-
digm of modernitythat emerges. The intuitions of moral indi-
vidual rationalism, seen as unqguestionable mathematical
truths, put tradition in check byreducing it tosocial costums
and practices. To the divinized ancient costums the long
term corruption of history, the rational men from the
Enlightenment opposed the imposition of rules rationally
crafted by social actors who are actively engaged in per-
forming their historical role. Those rules should furnish the
rising new type of political organization — the free associa-
tion of autonomous people — with operational instruments
able toconfigure a secular space of formulation of the law
that should govern the social reproduction of other valid
normative claims.

Herbert Marcuse affirms that modern law - the specific,
differentiated normativity - results from some universal and
abstract ideas considered to be true in themselves and
attributed toevery man could now only be enforced through
statutes and a bureaucratic apparatus,being understood as
a rationally elaborated legal order applied tothe societyas a
whole™. This transformation is due toa reductive process by
which natural law turns from the concrete thing, transcen-

dentally due by a traditional society and its hierarchical

o Regarding the influence of criminal investigations techniques on the birth of the Modernity, cf. FOU-
CAULT, Michel,. Surveiller et punir: Naissance dela prison. Paris: Gallimard; ECO, Umberto. Nome
10 della rosa(il). 11. ed. Milano: Bompiani, 1983.
MARCUSE, H. One-dimensional man: studiesin theideology of advanced industrial s society. Boston:
Beacon, 1964, chapter |.
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orders of privilege toeach person according tohis/her social
birth place and the amount of commonwealth that he or she
brings tosociety,intothe legal abstract order rationally con-
structed and based on the universal ideas of the libertyand
the equality that should be recognized as inherent toevery
individual, notwithstanding one’s social birth place, and
imposed ontoan affluent society of classes. Ideas such as
those of rational natural law, individual freedom to do what-
ever the law does not proscribe and equality before the law
were positivized into state legal systems. The “freedom to
have” of the moderns confronted the “freedom tobe” of the
ancients'. Russian jurist Pashukanis identifies the legal
bourgeois form on the universal and abstract statutes,justi-
fying the end of the privileges of birth,puts this new, formal
equalityin terms of individual actors whohave tobe consid-
ered as equals because equally owners of their labor
force'™. For the first time in post tribal historyall members of
societyare or should be reputed as free proprietors equal-
lycapable of being liable subjects of law. As a consequence
even the poorest of hand laborers was entitled to perform
legal transactions such as the sale of his or her labor force.

Later on, with the constitutional movement of the 18th
century and subsequent constitutionalism both in America
and in the continent,the idea of rule of law appeared as the
political order’s compliance tothe necessity of implementing
the absolute truths found by the reason. The individual
invented by modernity operated at this level. Law was
thought of as an artificially constructed normative system of
universally valid general rules. Public law, in its turn, was
intended to assure that no absolutism could by any means
make a comeback and so had to limit the government by
establishing the separation of powers™. But despite the sev-

eral different realizations of this latter principle, public law

1 CONSTANT, B. Delaliberté des Anciens comparée a celle des Modernesin CONSTANT, B., Dela
liberté chez les modernes : écrits politiques, Paris, Livre de poche, 1980.

PASHUKANIS, E.B. “Genera Theory of Law and Marxism” in Piers Beirne, Robert Sharlet (eds.)
Pashukanis: Selected Works.

Article XV1 of the Déclaration des droits de I'nomme et du citoyen: Toute société dans laquelle la
garantie des droits n'est pas assurée, ni la séparation des pouvoirs déterminée, n'a pas de
Constitution.
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was alsorequired torun on the approval of those represent-
ing “the best of society”,the ones in charge of the lawmak-
ing processes. ne must not forget that every matter relat-
ed to the lives, liberties and properties of all subjects was
now tobe regulated by law.

Nevertheless, public law was seen as a mere convention
in the face of private law, the realm par excellence of self
evident truths. Though varying in its details from countryto
country, public law reflected the fact that the political soci-
ety complied only those considered to be the patricians, the
onlyones enabled tovote,from among whom public officials
were chosen according to economic and social criteria.
Private law,in its turn,corresponded torationalrights that nat-
urally belonged toeveryindividual as the rights tolife,liberty,
equality and private property.

The political society and the civil society were then torn
apart. For the first,general interests should prevail by being
identified with and kept by those patricians who constituted
the political society. For the second, properties had to be
developed as freely as possible by being guaranteed equal
treatment toall before law,nomatter how different theymight
be in concrete terms. Practical reason already pointed
towards the necessity of the enactment of a minimum of
general rules. And since liberty consisted in the abilitytodo
whatever the law didn’t forbid,one could saythat the lesser
statutes, the more people would be able to develop their
physical and mental aptitudes.

When the legal order traces boundaries tothe action of
individuals through general negative commandments such
as “noone may kill other human beings” or “noone may
steal” it is actuallyestablishing where someone’s libertyends
and someone else’s liberty begins. This happens in the so
called rule of law, the first of the sub-paradigms in which
Habermas divided modernityfor didactic purposes. The first
generation of civil rights is conceived in this context where
law is reduced tothe “letter of the law” and the government
is restricted tothe maintenance of equal treatment and the
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protection of free will. Since no collective bodies of class
representation were allowed, individuals were the only rec-
ognized social actors and would act as such as long as they
pursued their own private goals. This historical period was
epitomized in the classical liberalist legal order.

It seems clear that under this first paradigm of govern-
ment theinterpretive activity of courts could only be under-
stood as the mechanical result of direct exposition to the
texts of law. Texts of law were conceived to be crystalline
and unmistakably clear. In cases of doubt, interpretation
should be avoided, even if that meant to consult the law-
maker for explanation as to obscure legislation. Judges
worked simply as the mouth of the law,bouche de la loi.

The very experience of those abstract concepts that
informed the first paradigm of constitutionalism in moderni-
ty soon derived intotheir pragmatic denial in history. Liberty
and equal treatment together with private propertyprovided
the basis for the social practices of a period in history
marked by an unparalleled exploitation of human beings by
other human beings. Those were times of intense accumu-
lation of capital and technical development but socialist,
communist and anarchist ideas would soon bring classical
liberalism toa check bystirring significant mass social move-
ments that demanded social rights. Such rights included the
rights togoon strike,tofree association in unions,tominimum
salary,tosocial security,and tohealth,education and leisure.

eep changes in the structure of western societies after
World War | would bring about the welfare state paradigm.
As far as our topic is concerned,this new paradigm starts in
1918 in the Soviet Union and evolves further into 1919/20
Germany’s and Austria’s social-democracies, until deca-
dence into Nazism and Fascism late in the 1930’s. The
“materialization”, soto speak, of earlier formal rights involves
not only the plain adding of a second generation of civil
rights to the original ones but also the redefinition of their
concept. Liberty could nolonger be considered as the right
to do whatever the law didn’t forbid. It was now necessary
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that individual action should be circumscribed by social
requirements such as the acknowledgment of concrete dif-
ferences among people and the protection of the weaker
and poorer. Nobody could believe in absolute truths or nat-
ural rights anylonger.

The distinction between private and public law was then
presented simply as a didactic, not ontological one. Private
property could only be protected from legitimate claims if it
performed its social function. Thus, any possible law turned
out tobe public law enforced bythe government, which was
placed above societyand its precarious cohesion. As the new
Leviathan, government was identified with the whole sphere
of the public and had tobear the cost of the implementation
of the new (in broad sense) civil rights. Under this paradigm,
citizens were somewhat of customers of the state.

As societies grew more and more complex after World
War |,this remodeling of law and state led intoa new para-
digm which | maycall the welfare state paradigm. The need
for materialization of public policies, intended to empower
individuals whoneeded the government,broadens the scope
of the latter and brings in new socio-economic goals. At the
same time, legal structures and legal reasoning undergo
noticeable changes. Adjudication and other court pro-
nouncements could nolonger be derived from the sheerap-
plication of the law tothe facts brought before court,as if in
an automatic syllogism. As a consequence,legal interpreta-
tion claimed for more sophisticated methods — the feleo-
logical, the systemic,and the historic — in order to unleash
hidden meanings of the law from the subjective “will of the
legislator” and thus move towards the objective “will of the
law” (I could sayparentheticallythat this objectivityof the law
is deeplyrooted in that “need for materialization” mentioned
above because it’s now part of the dynamics of govern-
mental social programs). Because it had to guarantee the
effectiveness of the implementation of social public policies,
the judges’ work was now to be seen as something much
more complex than the mechanical syllogistic subsumption
of facts tothe law. This explains, for instance,Hans Kelsen’s
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attempt to limit legal interpretation through the framing by
the legal science of all possible readings of a statute offered
to the judge’s discretion,as well as it explains his decision-
ist turn in the second edition of The Pure Theory of Law.

With the end of World War |l the welfare state model
starts tobe questioned,along with the abuses perpetrated in
the concentration camps and the bombing of Hiroshima and
Nagasaki. Nevertheless,it is onlyin the beginning of the sev-
enties that the crisis of the welfare state shows up in full
length. Since the state became sort of a corporation above
all other corporations and intervened activelyin the econo-
my,the economic crisis itself brought the objectivistic ratio-
nalism of technocracy and economic planning intoa dead-
lock and,with it,the antithetic opposition between technical
knowledge and politics. The hypercomplex societies of
post-industrial or information age comprise extremely intri-
cate and fluid relations which give rise tothe “3" generation
of civil rights”, the so called diffuse interests or rights.
Among these are environmental rights, consumers’ rights,
children’s rights etc. Their owners can’t be clearlyidentified
even on the occasion of their infringement. In face of this,
the government, if not directly liable for the harmful event
was at least careless in carrying out its duty of regulating
proceedings or behaviors and enforcing the law,thus gen-
erating a situation of risk to the society. The relation
between the public and the private domains was again in a
check. rganized civil society or non-governmental organi-
zations started torepresent the actual public interest against
a negligent and privatized government. First and second
generation rights assumed a new meaning. First generation
rights are revisited and interpreted to be mostly procedural
rights concerning the participation in the public debate that
shapes and informs democratic sovereignty under a new
paradigm,that of the democratic rule of law.

Now,it’s obvious that a distinct and respectivelyadequate
conception of the hermeneutic or interpretive activity of the
judges integrates each one of those paradigms, configuring
different understandings, say, of the separation of powers.
This allows us todetect here a large,significant transforma-
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tion in the view of that interpretive activity,as well as a cor-
responding increase in the requirements imposed on a
judge’s posture — not only towards statutes and other
sources of law, but even towards the concrete cases and
their factual elements, which are equally interpreted and
necessarily integrate the normative substantiation process,
namely, the adjudication. This fact is highlighted,in one way
or another,bythe most important contemporaryauthors,both
in constitutional theoryand the general theory of law™.

Thus, from this brief overview it’s possible to notice how
the demands on those responsible for applying the law and
administrating justice raised dramatically. The burgeoning
sophistication of doctrines and jurisprudence appears as
the response to the challenges posed by the continuously
growing complexity of contemporarysocieties. The paradigm
of the democratic rule of law presupposes exacting require-
ments that judges have tofulfill. This can be best envisaged
if we take,like Habermas,

workin’s theoryof law [toguide] our treatment of the
rationality problem posed by an adjudication whose
decisions must simultaneously satisfy criteria of legal
certaintyand of rational acceptability™.

Therefore,under the paradigm of the democratic rule of
law,the judiciaryis required tomake decisions that reassem-
ble applicable principles and rules in a constructive man-
ner. At the same time, the courts have to satisfy both the
need toyield and reinforce the belief in the legitimacy of law
(understood as legal certainty) and the need of justice, the
perfect adequacy of the adjudication tothe peculiarities of
the case. Consequently,it’s imperative that the courts know
that the structure of a legal order is far more elaborate

than the mere set of rules hierarchicallyarranged positivists

14 Cf. ALEXY, Robert. Teoria de la argumentacion juridica. Madrid: Cent Estud Const, 1989;
MULLER, Friedrich. Discourse de la Méthode Juridique. Trad. Olivier Jouanjan. Paris. Presses
5 Universitaires de France, 1996.
HABERMAS, J. Faktizitat und Geltung: Beitrage zur Diskurstheorie des Rechts und dés demokratis-
chen Rechsstaats. Frankfurt, Suhrkamp, 1994.
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believed in. This legal order consisted of rules applicable in
“an all or nothing” fashion and capable of regulating their
own conditions of applicability by simply disposing of that
configuration proposed by Kelsen as the basic structure of
legal orders: “if there’s X,than there must be Y” or “if any-
thing of a kind X is done or omitted or happens,then apply
sanction of a kind Y”.

But legal principles are alsolegal rules,although theyare
not structured in an “if clause” form. Theyoperate activelyin
the legal system either byconditioning readings,contextual-
izations and interrelations of rules or by enabling a con-
structive integration of the decisions of “hard cases”. Legal
principles,differentlyfrom legal rules,as puts workin,can be
opposing without being contradictory, that is, without being
mutually excluding. Thus,the legal order contains opposing
principles which are always in dispute with one another to
provide the rule for a specific litigation. The judge’s sensi-
bility to the specificity of the case brought before him is of
fundamental importance tothe task of finding the one right
answer that can dojustice tothat case. That is preciselythe
difference between legislative’s discourse of justification
and judiciary and executive’s discourse of application — the
first is oriented towards universalization and abstraction,the
second is bound to respect the particularities of the sub-
stance of the case at stake. It is the discourse of applica-
tion that densifies general rules in order toproduce a rule
tailored for the resolution of a live and actual controversy.
It is alsothe discourse of application that allows us tospeak,
as Klaus Gbnther,of a sense of appropriateness that should
guide the work of courts and government agencies in the
implementation and enforcement of legal rules within the
paradigm of the democratic rule of law.

That is how workin (whois alsoa literature critic and an
expert in discourse theory) can claim that there is only one
right answer to each case. He knows, as Kelsen did, that
everytext can be read in various different ways,the dissimi-
larity being that workin acknowledges that anyadjudication
refers tothe uniqueness and unrepeatability of the facts that
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constitute the situation under scrutiny. From the perspective
of a theory of paradigms as proposed by Thomas Kuhn,
those facts can be considered as equivalent to texts, since
theycan only be approached through an interpretive activity
that deconstructs and reconstructs its subject according to
the points of view of those involved in the case. In the field
of the discourse of application it is not onlythe consistency
between the court’s adjudication and current law that ren-
ders the fairness of the decision. Judges also have to be
exceedingly sympathetic toall parties involved in the dispute,
they have to put themselves “in the shoes” of both litigants
(plaintiff and defendant) and try to see the issue from all
possible angles. nly then can they proceed rationally and
justifiably as tothe only correct answer fully adequate tothe
uniqueness of the situation. With the openness tothe com-
plexity of every situation in which the law is to be applied,
judges and practitioners must have the legal order in its
total presence — a rough sea of norms in perennial tension
and constant battle over the regulation of concrete situa-
tions — not as single normative units integrating a passive,
harmonious and pre-determined whole that exhaustively
regulates in advance the enforcement of its own rules.
Impartiality here, as Gbnther remarks'®, means ability of the
judge totake intoaccount the factual reconstruction of the
case sothat the legal order can emerge as plurality of com-
peting norms that aim tothe most appropriate settlement of
juridical disputes. Being perceptive in relation tothe singu-
larities of anygiven case sothat everycase be considered a
“hard case” is the only guarantee that the decision will not
only be according tothe law, but alsojust tothe parties and
free of the unfair consequences of blindness to the sur-
roundings of the case. Not toolong agothis blindness might
have been taken for impartiality itself due tothe assumption
that the legal order should be “neutrallyapplied”,inherent to
the first paradigms of constitutional democracy. This type of
reductionism conceived law either as a naturallyrational,bal-

anced and systematized set of clear-cut rules or as a result

16 GUNTHER, K. The sense of appropriateness : application discourses in morality and law. Albany,

State University of New York Press, 1993.
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of the rationalization, balancing and systematization of
jurists’ doctrines and practices. Anyway, there was always
some sort of shrinkage of the law intothe text of legal doc-
uments as an attempt tolimit the conditions of applicability
of the norms and that is why there had been so many dis-
putes over the nature of the general principles of law. In
such a context, it is obvious that principles could only be
considered relevant as mechanisms to fulfill potential or
actual gaps in the legal system.

When criticizing modernity’s dominant wayof applying the
law,Klaus Glnther gives us an example taken form Kant’s life
about which | will make some previous remarks. Kant,as we
all know,is one of the most representative liberalist authors,
but in many aspects — particularly that of the insensitivity as
tothe circumstances in which the law is tobe applied — his
propositions gounchanged intothe legal practice within the
welfare state paradigm. If we want tounderstand that exam-
ple of how the practical reason is expected to perform its
duty,we must proceed toa drastic summarizing of the two
main kantian critiques. In short, for Kant,if we are dealing
with pure reason,we must behave sothat we comply tothe
facts collected from experience; nevertheless, if we are in
the domains of practical reason, we must follow the cate-
gorical imperative and avoid being led bythe practical con-
sequences of our acts. In other words,we have toalways act
in such a waythat the maxim of our behavior corresponds
to a universal law. That’s the context in which Kant gives
himself the following example.

ne day,in Koenningsberg,during one of Kant’'s classes,
a breathless young man that happened tobe one of his stu-
dents rushes up intothe classroom. Going straight to Kant,
the young man hastily explained that the Kaiser’s political
police were after him and that he needed a place to hide.
With the professor’s assent, he sought protection under
Kant’s desk. A few moments latter, several police officers
invade the room and search around. As theycould not find
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him, they decided toleave and, on their way out, one of the
officers asks Kant if he had not seen the man they were
looking for. He knew that the Kaiser’s political police tor-
tured and murdered the ones they chased. Regardless of
that,he did not hesitate and answered tothe officer that the
man theywere looking for was under the desk.

This episode illustrates very well what the adjudication
process meant under the first two constitutional paradigms.
What Kant tells us is that the good embodied in a moral
principle like “you shall not lie” is universally valid,no matter
what the situation maybe. But this is exactlythe point raised
by Gunther in his critique. The belief in the universal good
provided by abstract rules blinded legal and executive offi-
cials tothe distinct circumstances in which the law had tobe
applied. The injustice produced by this sightlessness was-
due tothe fact that judges and other government officials
involved in the adjudication process were incapable of
noticing that principles, differently from rules, demand that
their application take intoaccount the “competitiveness”, so
to speak, between opposing values. In the example, had
Kant’s attitude been another,he would have noticed that the
principle morallyadequate torule that situation was not “you
shall not lie”, but an equally important and universally valid
principle of contrary force which says “you shall not break
your promises without good reasons”. The most adequate
principle applicable toa given situation prevents the use of
any other ones (without jeopardizing their universal validity)
because this would lead toinjustice. Tobe sure,one of the
presuppositions lying on the basis of any universally valid
principle is the limitation of its applicability in view of the
specificities of distinct concrete situations. And since the
law, likewise morality,comprises various sets of principles —
especiallyin the field of constitutional law — it is crucial that
those in charge of the adjudication processes be attentive
tothe peculiarities of the distinct situations in which the law
is tobe enforced.

workin’s proposals toa constructive,theoreticallydriven
interpretation of the law may thus be understood in terms
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of a proceduralist reading that alters the idealistic require-
ments of the construction of a theory about the idealistic
contents of the pragmatic presuppositions of the legal dis-
course. This new theory operates within the limits of the
separation of powers,i.e.,without the Judiciary usurping the
Legislative’s responsibilities or subverting the legal bound-
aries of the Executive. f course,the principle of separa-
tion of powers here gains the content of the distinction
between the domain of the legislative activities or dis-
courses of justification (the discourses whose criterion of
fairness is the universality) and the domain of the enforce-
ment of the law (in 19 which one uses discourses whose
criterion of fairness is the perception of the specificities of
each situation of application,according tothe viewpoints of
those involved in it).

workin’s concept of “Judge Hercules” can only be of
consequence when we try to understand the adjudication
process as the specific functional aspect of the establish-
ment, consolidation, development and reproduction of legal
certainty as well as of “constitutional feeling” and the feel-
ing of justice — the onlyfeelings that can adequately assure
the solidity of the legal order under the democratic rule of
law. As MarceloA C. de liveira says:

“the legitimacy of a legal-democratic order requires
decisions that are not only consistent with the previous
treatment of similar cases and current law, but that also
presuppose being rationally founded on the facts under
scrutiny so as to allow people to accept them as rational
decisions”".

It is relevant that we emphasize once again,with workin,
that the cost — including the functional cost — of that over-
simplifying insensitivity to the situation in which the law must
be enforced is high. Not to take rights seriously, that is, to
oversimplifythe context of the application of law soas todis-
regard the rights of the ones involved in the dispute ends up

17 CATTONI DE OLIVEIRA. Marcelo A. Tutela jurisdicional e Estado Democratico de Direito. Belo

Horizonte: Del Rey, 1997, p. 131.
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byundermining the verylegal certaintythat was first intended
tobe assured via adjudication. This judicial attitude typical of
former state paradigms is the result of a singletracked adju-
dication approach which takes one only one legal principle
and employs it in an “al or nothing fashion”. That is why |
claim that the consistencyof a decision of this kind is mere-
ly apparent, though based on one only legal principle.
Principles cannot, under any circumstances, be applied as
rules when it is toproduce unjust outcomes that debase the
belief in the Constitution and the legal order itself. We must
be aware of the importance of that which Pablo Lucas Verd(
calls “constitutional feeling”,but first and foremost we must
be aware of the fact that cultivating that feeling within the
democratic rule of law depends on a judicial activity that
shows a level of discursive rationality compatible with the
modern procedural concept of citizenship and the idea of an
open community of constitutional interpreters™.

The message tothe Brazilian Judiciary system and tothe
Brazilian Supreme Court in particular is that the protection
of the Constitution, of which theyare in charge, must be so
as to densify the morality principle of article 37 of the
Constitution of the Federal Republic of Brazil. This densifi-
cation means,in an adjudicative perspective,that the judicial
holding must comply with the requisite of consistency with
current law and the facts of each concrete situation. In other
words, it means legal certainty and correctness — fairness,
justice — of the adjudication. Myclaim is that if we are toface
the severe demands of constitutional hermeneutics as it
should be construed within the paradigm of the democratic
rule of law,judges and government officials ought tobear in
mind that the complexity of the task of interpreting the law
can never be reduced to a mechanical operation. The
unfeeling and hardened adjudicative processes of the past
no longer have their place in our Constitution, nor in the
jurisprudence that history expects us toproduce.

18 HABERL E, P. Hermenéutica constitucional . A sociedade aberta dos | ntérpretes da constitui¢ao: con-

tribuicdo para a interpretacdo pluralista e "procedimental” da constituicdo. Porto Alegre, Sérgio
Antonio Fabris Editor, 1997.
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MparmaTnyeckue Tpe60BaHMANPaABOBOro
TONKOBaHMsBrapagurme
AeMoKpaTU4YeckoropepxoBeHcTBanpasa

M. ge KopBanoHetTO

rnpogeccop o6Leri Teopun npasa u
KOHCTUTYUMOHHOIo rnpasa YHuBepcutetra bpasuvivm

Pe3iome

lMpoTuBONoOCTaBneHne @opmMasibHOV KOHCTUTYLUM, Kak
KOHCTUTYUMWN B wnaeane, N peasabHON KOHCTUTYLMM, Kak
DEeNCTBUTENBHON MNOSIMTUKO-NPaBOBOM MNPaKTUKWM, CamMo MO
cebsl gBngeTca uoeanM3aumen unu - Maeannu3vpoBaHHOMN
KOHCTPYKUMEN, aBnsaiollencs OeCKOHEeYHOM KOHLLeNTyaslbHOM
JIOBYLLIKOA.

PedopmmpoBaHne OeMOKpPaTUHECKUX WHCTUTYTOB Tpely-
€T HaMHOro 60siee KOMIMNEKCHBIX MEP,YeM MPOCTOE U3MEHEe-
HMe KOHCTUTYUMM wunn MpuHaTME 0O0nee YCOBEPLUEHCTBO-
BaHHOIO 3aKOHOAATENbCTBA — B [A3HHOM OTHOLUEHWE SBNs-
€TCs1 O4EBMOHBbIM TO,YTO HUKaKMEe WN3MEHEHWS MAWM MOMpaBKu
He MOryT SBNATbCS AENCTBUTENbHO 3PEPEKTUBHBIMN,ECNU HE
OyOeT Kakux-mbo CyLLECTBEHHbIX W3MEHEHWA B COUMab-
HOM npakTuke. B 3TOM cBeTe, ponb CyaebHbIX OpPraHoB B
KOHCTUTYLUMOHHOMN apXUTEKTOHUKE 3aknioHaeTcs B QyHKUUU
cTabnnmsaumm CouManbHO MPEBAIMPYIOLLMX MPABOBLIX OXU-
baHnin. [Napagurma OemMokpaTu4eckoro BEPXOBEHCTBA Mpa-
Ba TpebyeT OT CynebHbIX OPraHOB MPUHATUS pPELLEHWUN, B
KOHCTPYKTUBHOM BUOE OOBbEAMHSIOLLMX MPUMEHVMBIE MPUH-
UMbl M HOPMBI.

BocnpmnmMunBOoCTb CyabsaMn Aer, HAXOOSLWMXCA B WX pac-
CMOTPEHUN, ABNSETCA BOMPOCOM (PYHOAAMEHTANIbHON BaX-
HOCTM B [Jefie novcka €OWHCTBEHHO MPaBWIbLHOIO OTBETa,
KOTOPbIA MOXET OblTb MPUMEHEH K AaHHOMY Oeny. B atom un
3aK/II0YaeTCa pasnMymMe B NOOXOo4e 3akOoHOoAAaTenst M OpraHoB

VIl BceMUpHbIN KOHIPecC KOHCTUTYLMOHHOroO npasa

WCMNONHNTENbHOM N cyaebHOW BnacTu,Tak kak NepBbIA OpU-
EHTVPOBaH Ha YHMBeEpcanM3aumio 1 abCTpakumio,a BTOPOA -
Ha Y4eT N YyBaXeHMe OCOOEHHOCTEN CYLUHOCTU Kaxaoro
KOHKpeTHoro pgena. MmeHHO npaBONPUMEHUTENbHbIM NOo4-
X0[, NO3BONSET MNOCPEACTBOM YIMIOTHEHUS OOLLMX HOPM CO3-
JaBaTb CreuyasnbHble MNOSOXEHUS, MPUMEHUMBIE K KaXKOOMY
KOHKPETHOMY [Oeny 1 HeobxoouMble ONsi pas3pelleHnsl BO3-
HUKAIOLWWX MPOTUBOPEYUNIA.

CynebHble pelueHust OOMKHbI COOTBETCTBOBATbL Tpebosa-
HUSAM  OENCTBYIOLLEro 3akoHodaTtenbctBa u  akTUYEeCKUM
0obCcTOATENLCTBAM KaXO0ro KOHKpeTHoro gena. MHblMn crno-
BaMW, CyOebHble peLUeHns O0/MKHbI COOTBETCTBOBATb MPUH-
uMnam npaBOBOW OMNpPeaeneHHOCTU U MNPaBOBOMN KOPPEKT-
HOCTW.

OnpepeneHHble TpeboBaHUS KOHCTUTYLIMOHHOW repme-
HEBTUKN, UHTEPMNPETUPYEMbIE B Napagvrme OemMokpaTtnyec-
KOro BEPXOBEHCTBa MNpaBa,dO/HKHbl Y4UTLIBATLCS CYObAMU WU
OO/MKHOCTHBLIMU NTMLAMMN, KOTOPbIE HE AO/MKHbI 3abbIBaThb, 4TO
Henb3s CBOOWTb CJIOXHYKD NMPOOieMy TONKOBaHUS 3akoHoOA-
TeNbCTBa K YNCTO MEXAHUYECKON Ornepaummn.
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Introduction

Balancing and proportionality tests are frequentlyused to
assess the conformity of laws with constitutional norms.
They are especially associated with assessing the conformi-
ty of laws with constitutional rights and the extent of per-
missible limits on rights. These tests are often contrasted
with more specific,determinate rules for assessing constitu-
tionality. The comparison between proportionality and bal-
ancing tests on the one hand and more rule-like tests on the
other raises the longstanding debate about the relative
merits of standard- and rule-based approaches to constitu-
tional review. At the core of that debate are competing legal
virtues: the virtues associated with balancing and propor-
tionality tests are those associated with flexibility and sensi-
tivitytocontext; the virtues associated with rule-like tests are
those associated with predictability of application and judi-
cial restraint.

This paper seeks to place the debate in a comparative
context. More specifically,it seeks toexplore why some con-
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stitutional systems seem toexhibit a preference for rule-like
legal doctrines while others seemed more inclined to prefer
the flexibilityand context-sensitivity offered by balancing and
proportionality (at least offered bythe most prevalent forms
of balancing and proportionality in common law countries).
We dosoin the context of addressing the various forms of
an argument elaborated in the work of Frederick Schauer.
This argument, which we refer toas ‘the convergence the-
sis’, suggests that flexible context-sensitive forms of pro-
portionality and balancing are likely over time to converge
with more rule-like tests of constitutionality.

Strong versions of this thesis suggest that proportionali-
ty tests are always a stepping stone in the development of
more rule-based approaches to constitutional law. We will
argue that these versions of the thesis overlook the distinc-
tive advantages of proportionality and balancing tests that
maylead some legal cultures toresist the expression of con-
stitutional standards of review as rules. We therefore find
the strong versions of the thesis implausible. Weaker ver-
sions of the thesis that appear elsewhere in Schauer’s work
links methodological preferences for rules or standards to
substantive preferences in constitutional law and constitu-
tional culture. In particular, Schauer links the American
methodological preference for rules to characteristic atti-
tudes of mistrust towards government that pervade
American constitutional law but are especiallyevident in First
Amendment free speech law. We find this form of the con-
vergence thesis more plausible. In this paper, we extend
Schauer’s analysis by considering the counterpart to his
explanation for the American preference for rule-based
constitutional review: ‘What explains the preference for
standard-based forms of review like proportionality and bal-
ancing found outside the United States?”’

We begin in Part | with a descriptive and analytical
account of proportionality and balancing tests and briefly
review the debate about rules and standards in constitution-
al law. We explain our assumption that proportionality and
balancing — at least in their most widely utilized forms — are
standards-based approaches to constitutional law. We then




Koucturyuuonnoe MPABOCYAUE - 2(36)°07

turn toreview Professor Schauer’s work on the convergence
between rules and standards in constitutional law.

In Part Il, we take up the version of Professor Schauer’s
work that we consider the most plausible: the argument that
preferences for standards as opposed torules (and hence
the preference for proportionalityand balancing as opposed
to more rule-like standards of review) will vary as between
constitutional systems and that in some constitutional sys-
tems a preference for standards-based adjudication is like-
ly to persist even in the face of pressures for convergence.
Then, responding to Professor Schauer’s argument that
aspects of American legal and political culture suggest a
preference for rules, we will consider whether there are
corresponding features in non-American constitutional
orders that might militate against movement from standards
torules. ur interest in Part Il is in Canada,which we main-
tain demonstrates a clear commitment to standards-based
constitutional adjudication,which is effected through a flex-
ible,context-sensitive form of proportionalityanalysis. In Part
II,we attempt toidentifythe distinctive ethic that underscore
this preference for proportionality.

In Part Il we turn to consider a jurisdiction that is cur-
rently exhibits no firm commitment as between rules and
standards. An attenuated form of proportionality review
emerged in Australia in the 1980s and 1990s. However
there has subsequentlybeen a marked retreat in most con-
texts towhat are ostensibly more rule-based modes of con-
stitutional adjudication. Nonetheless, proportionality is still
employed as the standard of review in several contexts. In
Part Ill,we attempt toexplain this shifting and variable attrac-
tion toproportionality.

Partl

We will begin by setting out our understanding of what is
meant by ‘balancing’ and ‘proportionality’ in constitutional
law. As we stated at the outset, these are terms used to
describe methods of applying constitutional norms toparticu-
lar fact situations. Theyare especiallyassociated with the task
of applying constitutional rights to particular fact situations.
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1. Proportionality and Balancing: The Concepts

f the twotests, ‘proportionality’ has come tohave a com-
paratively well-known meaning and soit is convenient tostart
there. The concept of proportionality appears in the law of
many constitutional systems and there is variation among
these formulations'. Yet as avid Law has shown there is a
significant degree of commonality between the various for-
mulations:

“Allowing for differences in the ways that courts formu-
late their approaches,however,proportionality consistent-
lyemerges as an umbrella term that implies both identi-
fication and weighting of the relevant conflicting inter-
ests,and evaluation of the extent towhich the conflict may
be minimized by careful choice of means. For purposes
of conceptual clarity,it maybe better tospeak separately
of balancing and means-end analysis.”

For the purpose of this paper, we will focus upon the
best-known formulation of the proportionality (at least in the
English speaking world)®. In R v. akes, the Canadian
Supreme Court (drawing on the three stage proportionality
tests developed the European Court of Human Rights)
established a three stage methodology for assessing chal-
lenges brought under the Canadian Charter of Rights and
Freedoms®. As is well-known this form of the proportionality
test involves three inquiries:

(1) whether the challenged law is actually serving the end

it purports toserve (the rational connection element);

(2) the availability of alternative, less drastic means by

which that same end could be achieved (the minimal

impairment or narrow tailoring element); and

See eg Vicki C Jackson, “Being Proportional About Proportionality” (2004) 21 Constitutional

Commentary 803 at 806-07; Vicki C Jackson, “Ambivalent Resistance and Comparative

Constitutionalism: Opening up the Conversation on ‘ Proportionality,” Rights and Federalism” (1998)

1 University of Pennsylvania Journal of Constitutional Law 583.

David Law, “Generic Constitutional Law” (2005) 89 Minnesota Law Review 652 at 698 (footnotes
omitted).

3 On the influence of Oakes beyond Canada, see Sujit Choudhry, “So What is the Real Legacy of

Oakes? Two Decades of Proportionality Analysis under the Canadian Charter’s Section 1" (2006) 34

Supreme Court Law Review (2d) 501 at 502, describing the Oakes test as ‘ one of the central models

for rights-based constitutional adjudication’.

Specifically, the Oakestest is used to implement section 1 of the Charter which providesthat Charter

rights are subject to ‘such reasonable limits prescribed by law as can be demonstrably justified in a

free and democratic society.’
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(3) whether the end pursued by that law is worth the

restriction or costs imposed (the balancing element)®.

Thus as avid Law identifies, the Canadian akes
approach is similar to most proportionality approaches in
that it synthesizes means-ends analysis and balancing.
Proportionalityis in part a form of means-end analysis,cen-
tered on the first twoelements of the test. That is,the con-
stitutionalityof a law is dependent upon its relationship tothe
end that it pursues.

However,the third element is of a different character. It is
often accuratelydescribed as a ‘balancing element’. Indeed,
the significance of the element of balancing in the propor-
tionalitytest sometimes leads tothe equation of proportional-
ity with balancing. At its core,the idea of a ‘balancing’ test
captures the idea that constitutional questions are resolved
by comparing the importance of competing interests. It is
important to see, however,that the idea of balancing (in the
proportionality context,and as a free-standing approach) is a
metaphor®. In determining which interest in a given case has
more ‘weight’, it is not seriously suggested that competing
interests of the kind at stake in constitutional cases — saythe
interest in freedom of expression as against,say,the interest
in public order” — can be reduced toa common metric and
compared. Rather,the balancing metaphor captures the idea
that a normative judgment is made about the comparative
importance of these twointerests or values®.

® For arecent restatement, see Canada (Attorney General) v. Hislop, 2007 SCC 10 (1 March 2007)
[44], prefacing these three elements by the equally important enquiry into the weight and legitimacy
of the interest served by the legislation:

“(1) Isthe objective of the legislation pressing and substantial?
(2) Isthere arational connection between the government’s legislation and its objective?
(3) Does the government’s legislation minimally impair the Charter right or freedom at stake?
(4) Is the deleterious effect of the Charter breach outweighed by the salutary effect of the legisla-
tion?’
T Alexander Aleinikoff, ‘ Constitutional Law in the Age of Balancing' (1987) 96 Yale Law Journal
94, 945,

" Theinterests opposed in ‘fighting words' cases.

T Alexander Aleinikoff, ‘ Constitutional Law in the Age of Balancing’ (1987) 96 Yale Law Journa 94,
945. Aleinikoff distinguishes balancing from “methods of adjudication that look at a variety of fac-
torsin reaching a decision”, including “some of the familiar multi-pronged tests and ‘ totality of the
circumstances approaches’. Those approaches reflect analogical reasoning; in balancing, “[tlhe
focusis directly on the interests or factors themselves”.
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2 Rules and Standards

The argument we will address in Part Il — the ‘conver-
gence thesis’ — depends on a distinction between rule-
based approaches to the implementation of constitutional
norms and flexible, context-sensitive approaches on the
other. It is helpful,therefore,torevisit that distinction briefly.

In legal literature, ‘rules’ are usuallycompared with ‘stan-
dards’®. Though rules are based upon some kind of back-
ground principle or policy,a rule’s application depends on
the presence of specified triggering facts. Where those
facts are present,a rule will bind a decision maker even if
its application is contrary to the background justification. A
standard, by contrast, seeks the direct the application of the
background justification. Thus standards allow the decision-
maker more discretion and encourage the taking into
account of all relevant interests in a particular case.

The distinction has been pursued in considerable detail
in American constitutional law, especially the law of freedom
of speech under the First Amendment. The approach that
currently dominates First Amendment law is dominated by a
preference for relatively precise rules tailored to particular
circumstances. Though dauntingly complex, these rules are
usually taken toprovide greater certainty of outcome in par-
ticular cases and toprotect judges against pressure tobow
to political forces. By contrast earlier approaches -
described by their critics as involving ‘ad hoc’ balancing -
allow judges greater freedom torespond tothe exigencies of
any particular case but were alsothought torender judges
more likelytobe swayed by political forces and torender the
result in individual cases more uncertain.

3. Balancing and Proportionality, Rules and Standards

Both balancing and proportionality tests are most usually
associated with standards-based approaches to adjudica-
tion. Although we will proceed on that basis in this paper, it
is worth noting that there is nothing inherent in the idea of

balancing or proportionalitythat requires such an approach:

9 Kathleen M Sullivan, “Foreword: The Justices of Rules and Standards’ (1992) 106 Harvard Law
Review 22, Pierre Schlag, “Rules and Standards’ (1985) 33 University of California, Los Angeles
Law Review 379.

9|
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both balancing and proportionality can be deployed in more
or less standard- (or rule-)like ways.

(a) Balancing along a Spectrum from Standards to Rules

This is most obvious with respect tobalancing. Balancing
tests can be used in ad hoc standards-based adjudication
to determine individual cases with maximum attention to
facts and context. Alternatively,theycan be used (particular-
lybycourts of last resort) todevelop rules that will be applied
later in determinate fashion bylower courts.

At the former end of the spectrum,there are tests that
place little constraint on the manner in which a judge per-
forms the balancing required. These tests mayeven take the
form of simplydirecting a court toengage in a balancing of
competing interests, as does the third element of the pro-
portionality test. Tests in this form, ‘ad hoc’ balancing tests,
direct a judge toundertake the balancing task in each case.

The law of freedom of speech under the First Amendment
provides a readyillustration. The ‘clear and present danger’
rule which dominated First Amendment law for much of the
20" Century,required judges toconsider whether the ‘words’
regulated bya challenged law “create[d] a clear and present
danger that they will bring about the substantive evils that
Congress has a right toprevent.”’’At least in one formulation
of this test allowed the Court toassess whether the gravity of
the harm at which a law was aimed outweighed the counter-
vailing interest in freedom of expression,and thus tobalance
competing interests with relativelylittle constraint as tohow to
weigh the competing factors'.

At the other end of the spectrum, there are balancing
tests that take a highly defined form. As Melville Nimmer
famouslydemonstrated,it is possible that balancing might be
effected through a constitutional rule reflecting a judgment
as tothe relative weighting if interests in a particular case.
For example, he argues that the rule in New York Times v.
Sullivan — providing a privilege in respect of false,defama-
tory statements about public officials provided that they are

19 Sehenck v. United States, 249 U.S. 47, 51 (1919).

1 Dennis v United Sates, 341 U.S, 494 (1951).
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made without ‘actual malice’ — reflects a judgment about
the relative weighting of freedom of speech as against the
protection of reputation. But, unlike the ‘ad hoc’ tests that
ask a judge toreach a conclusion about the balance of val-
ues in the particular circumstances of the individual case,
this form of test contains within it a largely predetermined
balance as between competing values. That is,it prescribes
in relatively precise terms the circumstances in which free-
dom of speech outweighs the interest in protection of
defamation and in doing soreduces (but does not eliminate)
the discretion available tothe judge in particular cases.

(b) Means-Ends Analysis, Rules and Standards

Balancing tests thus exist along a spectrum with some
forms allowing the judge toundertake the balancing exercise
at the point of application while at the other end of the
spectrum balancing is undertaken as part of rule formation.
Constitutional doctrines of the latter kind take a more rule-
like form and reduce or eliminate the discretion of the judge
to ‘balance’ in the individual case™.

Means-ends analysis, the other element of the propor-
tionality test,at least in principle,could varyin a similar way.
For instance,means-ends tests varyas tothe level of scruti-
ny applied tothe means employed. For instance,though not
often conceived of as a ‘proportionality’ test, the ‘strict
scrutiny’ analysis found in American constitutional law pro-
vides an instance of high level of scrutiny applied tomeans.
As the language of ‘narrow tailoring’ suggests, these tests
require a very close fit between the means employed and
the end pursued. Indeed,the strict scrutinytests in American
constitutional law are so difficult to satisfy that they have
famously been described as ‘strict in theory and fatal in
fact’®. By contrast,an especially deferential form of means-
ends analysis is evident in Australian constitutional law. The

12 Note that specificity and vagueness does not exhaust the differences between rules and standards:
Frederick Schauer, Playing by the Rules (1991 reprinted 1998) 104 n 35.
Gerald Gunther, “The Supreme Court, 1971 Term — Foreword: In Search of Evolving Doctrine on a
Changing Court: A Model for aNewer Equal Protection”, 86 Harvard Law Review 1 (1972). Contrast
Adam Winkler, “Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict Scrutiny in the
Federal Courts’ (2006) 59 Vanderbilt Law Review 793.
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means-ends analysis adopted by the Australian High Court
in much of its constitutional history has been distinctly def-
erential, essentially requiring that the state be able to show
that the challenged law is a means towards a nominated
end and engaging in very little scrutiny of the means
employed™.

4. Proportionality and Balancing as Standards-based
Approaches to Constitutional Interpretation

In principle, therefore, both balancing and proportionality
could be used as either standards-based or rule-based
approaches toconstitutional adjudication. In this paper,how-
ever, we will be considering them as standards-based
approaches toconstitutional adjudication. In doing so,we will
be responding tothe predominant concept of proportionali-
tyin comparative constitutional law and tothe balancing test
included within that concept of proportionality. In other
words,we are interested in those uses of the proportionali-
ty principle that allow courts considerable freedom to
responds tothe facts of particular cases. Courts using these
forms of the proportionality test have resisted the creation
of doctrinal sub-categories that might pre-determine the
result in particular cases'™. Rather, there is a strong com-
mitment toreturn tofoundational principles and consider the
proportionality of challenged laws in all the circumstances of
the particular case.

As a starting point,we argue that the proportionality test
implemented by R v. akes takes this form. The context-
sensitive nature of the proportionality test is not entirely evi-
dent from the language used in R v. akes itself. The rela-
tive lack of specificityin the language in which proportional-
ity tests are expressed is one such indicator. The canonical
statement in Canadian constitutional law, found in R. v.

akes,includes some such language. The first step — known
as the rational connection element — requires that the mea-
sures adopted in pursuit of any particular objection ‘must
not be arbitrary,unfair or based on irrational considerations’

14| edlie Zines, The High Court and the Constitution (4" ed, 1997) 47.

15 Jackson, “Being Proportional About Proportionality”, above n 3, at 804.
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but ‘rationallyconnected tothe objective’. In a manner char-
acteristic of standards rather than rules,the test thus makes
much of it underlying rationale explicit — the pursuit of fair-
ness and rationality,the avoidance of arbitrariness — and in
doing so uses rather general language that consequently
provides considerable flexibility for the judge at the point of
application. In addition,the third ‘balancing’ step of the test
requirement is that ‘there must be a proportionalitybetween
the effects of the measures which are responsible for limit-
ing the Charter right or freedom’® seems totake the form
of an ‘ad hoc’ balancing test,allowing the judge tobalance
the competing interests in the circumstances of each case,
rather than seeking todefine the outcome of the balancing
process in particular cases.

Further,in sofar as akes uses rather strict language
suggestive of a definitional or rule-like approach,that strict-
ness has been modified over time. In particular,though the
second element of akes (a requirement that the means
employed should ‘impair “as little as possible”” the right or
freedom in question’)” appears at first sight to be quite a
stringent test, reminiscent of the ‘narrow tailoring’ require-
ment of the American strict scrutiny test, it has been modi-
fied toallow the consideration of the reasonableness of pro-
posed alternatives’®.

Perhaps the more important indicator of the standard-
like approach to proportionality is found in the Supreme
Court’s reiteration of the importance of context tosection 1
of the Charter (and hence tothe proportionality test which
forms such a large part of its application). In a frequently
cited passage in Thomson Newspapers Co. v. Canada
(A.G.) the court said™:

“The analysis under s. 1 of the Charter must be under-

taken with close attention tocontext. This is inevitable as

16 Choudhry, above n 5, at 506: ‘ the test in Oakes was famed in abstract termswhich did not invite court

17 to differentiate its application in future appeals that might differ radically from Oakes itself.’
Thetermsin which this element of the test is framed was made even more open ended in Rv. Edwards
in which the Court loosened the requirement asking ‘whether there is some reasonable alternative
scheme’ rather than insisting that alaw impair arights only ‘aslittle as possible.’
9 On the development of Oakes generally, see Choudhry, above n 5.
[1998] 1 S.C.R. 877 at para 87 (emphasis added). For similar statements see R. v. Sharpe, [2001] 1
S.C.R. 45, McLachlin C.J. paras 32, 155.
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the test devised n R v. akes [1986] 1 S.C.R. 103,
requires a court to establish the objective of the
impugned provision,which can only be accomplished by
canvassing the nature of the social problem it address-
es. Similarly,the proportionality of the means used to ful-
fil the pressing and substantial objective can onlybe eval-
uated through a close attention todetail and factual set-
ting. In essence, context is the indispensable handmaid-
en tothe proper characterization of the objective of the
impugned provision,todetermining whether that objective
is justified,and toweighing whether the means used are
sufficientlycloselyrelated tothe valid objective soas tojus-
tifyan infringement of a Charter right”

Indeed, the emphasis placed upon context in recent
cases such as Thompson can be taken as a reassertion of
the importance of context®. As Sujit Choudhry has recently
related, for a period in the 1980s and 1990s the Supreme
Court of Canada began to ‘rulify’ the akes test by devel-
oping categories to which more specific forms of the test
applied. For instance, differentiated forms of the test were
developed according tothe Court’s assessment of the rela-
tive institutional strengths of the courts and the Parliament
in particular policyareas?'. Thus the Court indicated it would
scrutinize the availability of alternative means more closelyin
relation to criminal justice given the competence of the
Court in this areas® whereas with respect tolabor relations®
and commercial regulation where the Court showed more
deference®. But this tentative move towards rules was rela-
tivelyshort lived and context is once again the watchword of
section 1 proportionality review.

5. Convergence?
We hope sofar tohave established the following propo-
sitions about proportionality and balancing as methods of

testing constitutionality: First,that neither proportionality nor

20 gee recently R. v. Bryan, 2007 SCC 12 [11]: [68].
2; Choudhry, above n 5, 512-13.
Irwin Toy [1989] 1 S.C.R. 927 at 994.
R v. Edwards Books and Art Ltd [1986] 2 S.C.R. 713.
McKinney v. University of Guelph, [1990] 3 S.C.R. 229 and Advance Cutting & Coring Ltd., [2001]
3 S.C.R. 209.
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balancing necessarily take a context-sensitive, standard-like
form. Second, that the highly influential form of that test
developed in Canada does in fact take that form. Third,that
balancing,as an element of that test,is alsoa flexible stan-
dards-based form.

In the light of these propositions,we wish toconsider fur-
ther the relationship between legal standards and legal
rules. In particular we want toconsider a thesis put forward
by the American legal scholar Frederick Schauer, whose
work on the nature of rules has been especiallyimportant in
legal literature,which we will call the ‘convergence thesis’.

Schauer has presented three somewhat different ver-
sions of a convergence thesis.

(a) Convergence within a Legal System
The first version appeared in an article published in the
New Zealand Law Journal in 2003%. Schauer proposes that
although there is a difference between rules and standards,
“the adaptive behaviour of rule-interpreters and rule-
enforcers will push rules towards standards,and push stan-
dards towards rules”®. More fully,he suggests:
“When authorised to act in accordance with rules, rule-
subjects will tend to convert rules into standards by
employing a batteryof rule-avoiding devices that serve to
soften the hard edges of rules. Moreover, the ability to
employ (or not to employ) those rule-avoiding devices
gives rule-subjects preciselythe discretion that it was the
intention of the rule-maker toretain.
Conversely,the adaptive behaviour of rule-subjects when
given a standard goes in the opposite direction. These
rule-subjects, when given few rules in the rules—stan-
dards sense,will make them themselves,and apply them
totheir own allegedly discretionary behaviour,thus limiting
significantly the case-sensitive discretion that it was the
intention of the rule-maker togrant.””
The “convergence hypothesis ” is that “this gravitation

% Frederick Schauer, “The Convergence of Rules and Standards’ [2003] New Zealand Law Review

5 303
Ibid 305.
27 |bid 312,




Koucturyuuonnoe MPABOCYAUE - 2(36)°07

towards the same degree of ruleness (or standardness, if
you will), regardless of the starting point, will occur,and that
convergence will produce a world in which the choice
between rules and standards makes far less difference than
is generally believed tobe the case.”®

His argument for this first version of the hypothesis has
three strands. First,to demonstrate its plausibility, he identi-
fies a set of techniques,commonlyemployed in common law
adjudication,toavoid rules® and practical and psychological
reasons that decision-makers might wish toconcretize stan-
dards®* and mechanisms by which this might occur®'.

Second, he observes that there “are identifiabl[e] differ-
ences among legal cultures in views about the desirability
and rigidity of rules”®. Given those differences, “it would not
be surprising to discover that within a legal culture there
were prevailing views, independent of the goals and sub-
stance of particular rules or regulatoryschemes,about where
on the rules-standards continuum it would be good towind
up”®. “It would be plausible toimagine that rule-enforcers,
rule-interpreters, and rule-appliers, when confronted with a
rule, would try to make it conform totheir background views
about flexibility,and when confronted with a standard would
try to make it conform to their background views about the
appropriate degree of rigidity, specificity,and inflexibility”**.

Third,he examines several US regulatorycontexts in which
convergence appears to have taken place. In particular, he
observes that the United States courts have taken the “broad
and open-ended language of standards” in the national

2 |bid 319

2 Rules can be avoided by creating exceptions at the point of application (often to accommodate situ-

ations that are not anticipated by the rule); treating rules as subject to an implicit requirement of rea-
sonableness and as subject to override “in exigent circumstances’; and alowing “departure from the
specificity of arulein order to rely on its less specific purpose”. 1bid 312-315.

“As a consequence of the numerous reasons of time, energy, efficiency, comparative advantage, and
psychological makeup that would lead nominally unconstrained decision-makers to constrain them-
selves more than others would wish to constrain them, it is thus possible that rule-enforcers, rule-
interpreters, and rule-appliers, even if they in theory enjoy the considerable discretion granted to
them, will supplement the standards with more specific “guidelines’ or “rules of thumb” that in prac-
tice have al of the characteristics of rules.” Ibid 316.

Including the adoption of such guidelines; incorporating other rules; and when decisions under stan-
dards are taken as having precedential status. 1bid 317-318.

Ibid 319.

Ibid 320.

Ibid 321.
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Constitution and developed “detailed tests and constitution-
al rules,as for example the categorisation of discrete levels
of scrutiny for equal protection analysis and the highly
detailed three- and four-part tests that structure and con-
strain free speech and freedom of religion adjudication”®.

(b) Convergence across Constitutional Systems: Free
Speech Exceptionalism
The second version of the convergence hypothesis
appears in a chapter that focuses specificallyon such a con-
stitutional issue, namely freedom of speech under the First
Amendment®. Schauer’s principal concern is the substantive
exceptionalism of the First Amendment’s speech jurispru-
dence, the observation that the outcomes of free speech
controversies is very different in United States from corre-
sponding outcomes in other liberal democracies. Schauer
accepts the possibility of methodological differences:
“It is often said that American free speech adjudication is
methodologically distinctive in employing a formal and
sharply demarcated two-step process,the first step being
a category-based decision about whether some act is or
is not encompassed bythe First Amendment. Then,if the
act is one that is within the First Amendment’s purview,
the question turns towhich of numerous First Amendment
rules should be applied. By contrast, it is said, in other
constitutional democracies virtually all acts of expression
are understood as being encompassed by the scope of
the right, and the serious enquiry is devoted to the less
formal and more open-ended question of whether a
restriction is reasonable,necessaryin a democratic soci-
ety,or,most commonly, proportional in light of the impor-
tance of the restriction and the extent of the free expres-
sion interest that is restricted.”’

%5 |bid 326-327 (footnote omitted). Elsewhere he notes another constitutional example: “[W]hen Justice

Hugo Black maintained that the quite non-specific Due Process Clause of the Fourteenth Amendment
incorporated by reference all and only the (relatively) more specific guarantees of the Bill of Rights,
he was indulging his own preference for specificity by finding in the Bill of Rights something more
specific that ameliorated his discomfort with the less specific standard in the Due Process Clause he
had been asked to interpret.” Ibid 318 (footnote omitted).

Frederick Schauer, “The Exceptional First Amendment” in Michael Ignatieff (ed), American

- Exceptionalism and Human Rights (2005) 29.
Ibid 53-54.
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He accepts that such methodological differences might
reflect genuine differences in judicial style and genuine dif-
ferences in understandings about how rights operate, about
the role of the judiciary and about freedom of expression®.
But he is sceptical that the methodological exceptionalism
has actuallybeen demonstrated toexist. In short,the experi-
ence of free speech adjudication outside the United States
is simply too short, and the cases too few, to allow this con-
clusion given the likelihood of convergence, particularly the
likelihood that constitutional courts outside the United
States will need toadopt sorting and sifting rules todeal with
increasing numbers of free speech cases.

Citing the earlier New Zealand Law Journal piece, he
writes, “time and again, regardless of the subject, we have
seen some convergence of rule-based and non-rule-based
approaches to legal questions”®. He clearly expects, given
time, that constitutional courts outside the United States will
“develop the encrustations of doctrines,rules, caveats, qualifi-
cations, maxims, principles, exceptions,and presumptions that
any mature set of legal or constitutional rights will over time
develop”®. For now,it is toosoon toconclude that the method-
ological differences reflect anything more than the immaturi-
ty of the non-United States free speech jurisprudences*'.

(c) The ivergence Thesis? Linking Substantive and
Methodological Preferences

The third version of the convergence hypothesis appears
in a chapter that starts with American alleged methodolog-
ical exceptionalism but the major concern of which is to
explain the origins of the American approach in “deeper
choices in the American constitutional culture”*. He argues
that the “different architectures emerge from different sub-
stantive commitments, different experiences, and different

38 |bid 54.

o Tbid 55.

a Ibid 56.
Ibid.

“2 Frederick Schauer, “Freedom of expression adjudication in Europe and the United States: a case study
in comparative constitutional architecture” in Georg Nolte (ed), European and US Constitutionalism
(2005) 49, 51.
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views about the locus of decision-making authority”*®. First,
he reprises the argument of the previous version of the con-
vergence thesis — the short history of non-American free
speech jurisprudence is a possible explanation for their rel-
ative rulelessness and as their history grows, they will likely
become more rulified*. Next, he links American substantive
exceptionalism with its methodological exceptionalism. He
argues that American free speech jurisprudence is under-
pinned by “a culture of extreme distrust” — “distrust of dis-
cretion and significantly about a fear of the official ability to
assess accuratelythe dangers that might come from speak-
ing,writing and printing”*. “In such a culture,strong protec-
tion of free speech goes hand in hand with distrust of struc-
tures that allow, encourage or even require a weighing of
interests™®. “[Blalancing categorically and not in individual
cases is far less likelytoresult in an erosion of free speech
principles”. Finally,he considers institutional factors. Case-
specific balancing (particularly balancing that engages with
the empirical and policyissues that motivate and justify gov-
ernmental action) excites more concern in America about
the legitimacy of judicial review than rule-based constitu-
tional adjudication®. It is alsoincompatible with the guidance
function that the Supreme Court must perform,a function
that is particularly salient given the minuscule fraction of the
cases presented toit that it can give substantive attention®.
In a separate section,he considers the structure of rights.

The distinctive feature of the third version is that Schauer
suggests reasons to expect that American free speech
jurisprudence is not likely to move significantly away from its
current rule structure. That structure is embedded in, and
supported by, cultural and institutional features.

This version exists in some tension with the other forms
of the convergence thesis, most especially the second ver-

sion. For while the second suggests that convergence

ﬁlbid 57.

* 1bid 57-61.

= Ibid 63-64.

® Ibid 64.

o 1bid.

® Ibid 65.
Ibid 6.




Koucturyuuonnoe MPABOCYAUE - 2(36)°07

across constitutional systems is likely,the third draws a link
between a preference for rules or standards and aspects
of legal and political culture which are likely to vary as
between national constitutional systems.

In Part Il, we will exhibit a preference for the third form
of the argument. ur view is that in some constitutional sys-
tems — we will examine Canada’s — a preference for stan-
dards-based adjudication is likelytopersist even in the face
of pressures for convergence. Further,taking up a point left
open bySchauer’s argument that aspects of American legal
and political culture suggest a preference for rules,we will
consider whether there are corresponding features in non-
American constitutional orders that might militate against
movement from standards torules.

Finally in Part lll, we turn to consider proportionality and
balancing in Australian constitutional law,which we suggest
is yet tomake a firm choice between these twoapproaches.
We related this indecision tofeatures of Australian legal and
political culture and conclude by suggesting an additional
dynamic in the relationship between rules and standards.

Partll

1. Proportionality: transition or resistance to rules?

Professor Schauer’s work suggests that proportionality
could be seen as a transitional technique that is adopted by
a constitutional court for one of a number of reasons: min-
imalism (fact-specific adjudication,deciding nomore than is
needed to decide the case); a reluctance to theorise; and
epistemic modesty (based on an inability toforesee the con-
sequences of enunciating a rule)®.

We accept that this is one possible role that proportional-
ity rules play in constitutional law. Indeed, the history of the

akes test demonstrates exactly that possibility as the

Supreme Court of Canada for a time appeared tofavour the
development of categories of cases towhich more rule-like
versions of proportionality applied®'.

%0 See also, Adrienne Stone, “The Limits of Constitutional Text and Structure” (1999) 23 Melbourne

) University Law Review 668.
See above text at n 21 and following.

VIl BCEMMPHBIN KOHIPECC KOHCTUTYLIMOHHOrO npasa

However, we also make the claim that proportionality
based adjudication is used as a means of resisting the
development of rules. That is,courts will sometimes use pro-
portionality tests precisely because theyregard the develop-
ment of rules as undesirable or inappropriate in some way.
That,we maintain,is the dynamic evident in the development
of proportionalityin Canada.

2 Proportionality and the Resistance of Rulification: The
Case of Canada

The most obvious expression of the Canadian Supreme
Court’s resistance torulification of proportionalityin found in
the passages quoted above from Thomson Newspapers in
which the Court stresses that ‘context is the indispensable
handmaiden’ tothe proper application of the proportionality
test. That passage has been repeatedly cited, quoted and
applied by members of the court®.

The Committee for the Commonwealth of Canada case
provides an earlier instance of the Canadian commitment to
case-by-case adjudication®. In this case members of the
Court rejected a categorical public forum doctrine in favour
of several rather different approaches tocase-by-case eval-
uation. The rejection of categorical approaches is clearest
in the judgment of L'Heureux-Dubé J. She argued that resort
to section 1 was required in each case and that section 1
“enables us to construct a contextual rather than a cate-
gorical approach”; she explicitly rejected “over rigid classi-
fication” of types of public propertytowhich access was per-
mitted® Lamer CJ (with whom Sopinka J agreed) held
whether a speaker could exercise their freedom of expres-
sion on government property depended on whether the
expression was compatible with the governmental function
of the property,something tobe determined on a case-by-

case basis not on the basis that some properties were cat-

2R v Bryan 2007 SCC 12 (15 March 2007); Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68,
[2002] 3 S.C.R. 519; Dunmore v. Ontario (Attorney General), 2001 SCC 94, [2001] 3 S.C.R. 1016;
Delisle v. Canada (Deputy Attorney General), [1999] 2 S.C.R. 989; Trinity Western University v.
British Columbia College of Teachers, 2001 SCC 31, [2001] 1 S.C.R. 772; R. v. Sharpe, 2001 SCC
2,[2001] 1 S.C.R. 45; M. v. H.,[1999] 2 S.C.R. 3; Little Ssters Book and Art Emporium v. Canada
(Minister of Justice), 2000 SCC 69, [2000] 2 S.C.R. 1120.

o Committee for the Commonwealth of Canada v. Canada [1991] 1 S.C.R. 139.

See[1991] 1 S.C.R. 139 at 188-9, 192.
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egorically public or others were categorically private®.
McLachlin J rejected the approaches of both L’Heureux-
ubii J and Lamer CJ. In her view, where government
attempts torestrict expression based on its use of particu-
lar property, the court must ask whether the proposed
expression would advance the values underlying the right
protected by s 2(b). That insistence on considering the
underlying justification of freedom of expression and her
separate insistence on not foreclosing the section 1 enquiry
byan overly narrow approach at the section 2(b) stage pre-
fer fact-specific and justification-sensitive decision-making,
rather than rule-based decision-making®.

The prevailing Canadian attitude seems,then,tobe one of
resistance to rulification. ur interest is in identifying the
causes and justifications for this approach. In other words,
we are interested in the ethic that underlies the Canadian
preference for a flexible, context sensitive tests and why is
this ethic appealing toCanadian judges?

3. The Ethic that Underscores the Resistance to
Rulificiation
ur first task,then,is toidentifythe ethic that might under-
score this preference for a flexibile un-rulified form of pro-
portionality. The principal argument in favour of such an
approach is that the flexibility it affords allows a judge can
easily respond tothe particular circumstances of the case.
Under a more defined rule, the constitutionality of a chal-
lenged law depends on whether the triggering facts speci-
fied in the rule are met. This constraint can create problems
when a court is presented with unforeseen facts, such as
new technological and social developments.
To revisit an example, used elsewhere®, Professor
Schauer has shown,for example,that the existing law of the

5 [1991] 1 SCR. 139 at 152-3, 156-8.

%6 However the judgment also has elementsthat evince a preference for the clarity and certainty of rules.

She states that the section 2(b) enquiry, in identifying whether expression in a particular forumis pro-

tected by section 2(b), is ‘definitional’ rather than ‘balancing’: [1991] 1 S.C.R. 139 at 237. And she

contemplates that over time it will produce ‘an increasingly certain and complete body of law which

reflects the experience and emerging judgment of society and the courts on the difficult question of
57 when freedom of expression is violated': [1991] 1 S.C.R. 139 at 241.

Stone, above n 52.
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First Amendment had difficulty dealing with the threatened
publication of an article containing comprehensive,accurate
and detailed analysis of the overall construction and opera-
tion of a thermonuclear weapon®. The existing rule govern-
ing the regulation of advocacy of illegal conduct, the
Brandenberg v  hio* rule, appeared not to anticipate cir-
cumstances in which a publication might contain noincite-
ment nor pose an imminent,or perhaps even probable,risk
of lawless action, but might nonetheless pose such a risk
that denial of First Amendment protection and the preven-
tion of publication seems desirable®.

A judge using a more flexible form of analysis would
have little trouble responding to such facts. She would be
able toconclude that the state interest in suppression in this
case was sogreat that it outweighed the interest in freedom
of speech. Earlier decisions protecting freedom of speech
in the face of advocacy of illegal action would be distin-
guished on the basis that in those cases the interest in sup-
pression was not nearly soweighty. So,the flexibility of pro-
portionality allows courts torespond tothe special aspects of
each case as they arise® and avoids the anomalies that
might arise through attempts tofit unforeseen cases intothe
existing rule®.

These benefits of doctrinal flexibility are well understood
as is the opposing ethic that underscores rules namely, a
preference the benefits of predictability of result and judicial
restraint. The more fundamental question is why does the
proportionality approach dominate in Canada?

4. Factors that affect rulificaton / proportionality -
Proportionality and text

%8 United States v The Progressive Inc, 467 F Supp 990 (WD Wis 1979). Attempts to suppress the arti-
clewere ultimately abandoned when the information emerged from other sources: Frederick Schauer,
“Categories and the First Amendment: A Play in Three Acts’ (1981) 34 Vanderbilt Law Review 265,
296-8.

%9 395 Us 444, 447 (1969) (“[T]he constitutional guarantees of free speech and free press do not per-
mit a State to forbid or proscribe advocacy of the use of force or of law violation except where such
advocacy is directed to inciting or producing imminent lawless action and is likely to incite or pro-
duce such action.”)

o Schaver, “ Categories and the First Amendment”, above n 60.

See Antonin Scalia, “The Rule of Law asaLaw of Rules’ (1989) 56 The University of Chicago Law
Review 1175, 1177.
Schaver, “ Categories and the First Amendment” above n 60, 296-8.
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It might be tempting toargue that the greater acceptance
of proportionality review in Canada is required bythe consti-
tutional text. Section 1 of the Charter provides “The
Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject only to such rea-
sonable limits prescribed bylaw as can be demonstrablyjus-
tified in a free and democratic society.” Section 1 thus calls
for a judgment,it might be said, as to whether anylaw is a
proportionate restriction of the protected rights. The US Bill
of Rights, by contrast, contains nosuch explicit external limi-
tation of protected rights®.

In such a strong form,the argument is obviously unper-
suasive. It would be perfectly possible both toadopt a cate-
gorical approach tothe scope of protected rights under the
Canadian Charter and to create rules for the application of
section 1,as the Canadian Supreme Court’s flirtation with a
categorized, more rulified version of the akes test demon-
strates. Nonetheless,the influence of the text cannot be dis-
missed®. The relative generality and vagueness of the lan-
guage of section 1 is certainlyconducive toan approach that
is fact specific rather than rule bound.

However,our argument is that those systems that exhib-
it a preference for context-sensitive forms of review are
likelytodosoas a response in Canada tothe combination
of text and larger social or political commitments; rulifica-
tion as a response in the US toa combination of text and
larger social and political commitments.

53 Nor doesit have the invitation to positive lawmaking for the protection of rights (see ss 6(4), 15(2),

16(3), 16.1(2), but cf section 5 of the X1Vth amendment) or the explicit recognition of a multicultur-
al society (see additionally s 27).

See eg Committee for the Commonwealth of Canada v. Canada [1991] 1 S.C.R. 139 at 152 (“I feel it
is essential to note the fundamental differences between the American Constitution and the Charter.
The American Bill of Rights contains no clause similar to s. 1 of our Charter, which provides for the
consideration of justifications which may be given by the government to limit a citizen’s constitu-
tional rights. To this extent, the characterization of a place as a “public forum” in the United States
does not end the matter, since it will then be necessary, under our Constitution, to determine whether
the governmental interests are sufficiently compelling to justify an infringement of freedom of
expression that would otherwise be unconstitutional.”), and 178-179 (“However, the different struc-
tures of our two constitutional documents require that the balancing tests be undertaken at different
stages of the analysis. In the United States any limitations on the First Amendment, to the extent that
any limitations exist, must be internal to the provision itself. The U.S. Constitution does not contain
as. 1. ... Hence we should be particularly vigilant to formulate a“ made in Canada’ standard, that is
sensitive to the legal, sociological, and political characteristics which inspired the Canadian Charter
of Rights and Freedoms and its subsequent development.”)
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5. Proportionality and Legal Culture

Second, we suggest that certain aspects of legal culture
are likely tomake a considerable difference as tothe appeal
of proportionality.

(a) Proportionality and openness to outside influence -
comparativism and resistance

The textual indicators we have sofar reviewed would help
explain a preference for any flexible,context sensitive form
of constitutional analysis. It would, for example, be equally
consistent with these commitments for the Canadian courts
to have adopted a straightforward ‘ad hoc’ balancing test
without alsoincorporating the means/ends element of pro-
portionality itself.

The preference for proportionality as distinct from other
doctrinallyflexible tests is explicable,however,byreference to
another aspect of Canadian legal culture that serves todis-
tinguish it most especially from the United States.
Proportionality tests have made way into common law sys-
tems via European law,perhaps most prominently the law of
the European Convention on Human Rights. The compara-
tive openness of the Canadian Supreme Court toinfluence
of foreign law explains why it is proportionality rather than
some other form of doctrinal flexibility that has prevailed in
the Canadian Courts. Further the spread of proportionality
beyond Canada is also largely due to the influence of the
practice of comparative constitutional law by scholars and,
most significantly, courts. It stands toreason then that it will
be a more likely tobe seen in legal cultures that are more
open tooutside influences.

(b) Proportionality and ialogue

A further point of difference between Canada and more
rulified systems, like the United States, may lie in the struc-
ture of judicial review. A constitutional order like Canada’s
committed to inter-institutional dialogue may well be more
receptive than others to proportionality-based review as
opposed tomore rulified forms of constitutional doctrine.

In perhaps the most famous contemporary Canadian law
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review article,Peter Hogg and Allison Bushell,argue that s 1
and the associated proportionality-based approach torights
review is one of four features of the Charter that allow for
dialogue between parliament and court®. Their concept of
dialogue appears in the following passage:
“Where a judicial decision is open tolegislative reversal,
modification, or avoidance,then it is meaningful toregard
the relationship between the Court and the competent
legislative body as a dialogue. In that case, the judicial
decision causes a public debate in which Charter values
playa more prominent role than theywould if there had
been nojudicial decision. The legislative bodyis in a posi-
tion todevise a response that is properlyrespectful of the
Charter values that have been identified bythe Court,but
which accomplishes the social or economic objectives
that the judicial decision has impeded.”®
They argue:
“When a law that impairs a Charter right fails tosatisfythe
least restrictive means standard of section 1 justification
[the most common cause of invalidity,they assert],the law
is, of course, struck down. But the reviewing court will
explain whythe section 1 standard was not met,which will
involve explaining the less restrictive alternative law that
would have satisfied the section 1 standard. That alterna-
tive law is available tothe enacting bodyand will generally
be upheld. Even if the court has a weak grasp of the
practicalities of the particular field of regulation,sothat the
court’s alternative is not really workable, it will usually be
possible for the policymakers to devise a less restrictive
alternative that is practicable. With appropriate recitals in
the legislation,and with appropriate evidence available if
necessarytosupport the legislative choice,one can usual-
ly be confident that a carefully drafted “second attempt”
will be upheld against anyfuture Charter challenges.”®”

65

Peter W Hogg and Allison A Bushell, “The Charter Dialogue Between Courts And Legislatures (Or

Perhaps The Charter Of Rights Isn't Such A Bad Thing After All)” (1997) 35 Osgoode Hall Law
Journal 75. The other features are the s 33 legidlative override power; the “qualified rights’ (ss 7, 8,
9 and 12) “which alow for action that satisfies standards of fairness and reasonableness’; and the s
6 15(1) equality rights “which can be satisfied through a variety of remedial measures’ (at 82).
7 Ibid 79-80.
Ibid 85.
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The dialogue metaphor introduced by Hogg and Bushell
has been subjected to withering critique, on empirical and
normative grounds®,and equallyspirited defence®. But there
is nodoubt that it is now a central element of the Supreme
Court’s conception of Canadian constitutionalism.

This commitment to dialogue maylead a court tofavour
proportionalityanalysis. The central aim of a dialogue model
is toenable the legislature torespond toa judicial determi-
nation. Proportionality analysis contributes tothe capacity for
dialogue in the following ways. First,where a law fails a pro-
portionality test on the means-ends element of the propor-
tionality analysis, it is open tothe parliament torespond with
a law that more effectively pursues its objective or does so
in a manner is more narrowlytailored towards that objective.
Similarly,if a law fails the

The proportionalitytest will,of course,be most effective in
encouraging dialogue when it is applied to preclude as little
as possible,at least in the first instance. For that reason,a
commitment todialogue encourages the use of the propor-
tionality test in a manner that is fact specific, resolving the
case on matters particular tothe legislation challenged and
making as few determinations as possible on the nature of
possible alternative formulations.

6. Proportionality and political culture

The Canadian preference for dialogue is closely related
toan aspect of its political culture which we suggest is sig-
nificant in explaining the dominance of proportionality in
Canada. We suggest that proportionality is a doctrine that
has better fit in the context of a social democratic (rather

than laissez faire liberal) state”™. As we have seen,the very

8 Eg Christopher P Manfredi & James B Kelly, “Six Degrees of Dialogue: A Response to Hogg and
Bushell” (1999) 37 Osgoode Hall Law Journal 513; Christoper P Manfredi and James B Kelly,
“Dialogue, Deference and Restraint: Judicial Independence and Trial Procedures’ (2000)
Saskatchewan Law Review 64; Ted Morton and Rainer Knopff, The Charter Revolution and the
Court Party (2000); F L Morton, “Dialogue or Monologue?’ Policy Options (April 1999) 23.

Peter W Hogg and Allison A Thornton, “Reply To ‘ Six Degrees Of Dialogue’” (1999) 37 Osgoode
Hall Law Journal 529.

© Mullender argues “proportionality isamediating principle”: “It provides guidance on the question as
to how we should seek to accommodate both the public interest in the pursuit of generally beneficial
outcomes and the countervailing interests of individuals and collectivities.” Richard Mullender,
“Theorizing the Third Way: Qualified Consequentialism, the Proportionality Principle, and the New
Social Democracy” (2000) 27 Journal of Law and Society 493, 503.

7
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flexibility and fact-specificity of the proportionality test facili-
tates greater institutional dialogue thus giving greater room
for the state to pursue its objectives than is likely under a
more rulified system. Indeed, to put the argument another
way, if the critics of flexibilityand context-sensitivity are cor-
rect,the ‘ad hoc’ nature of such tests weakens the judicia-
ry’s resistance tothe legislature and thus weakens the pro-
tection of rights. Thus the tendency of doctrinal flexibility to
maximize room for the legislature is widely agreed upon
even if its desirabilityis disputed.

This feature of proportionality tests explains why propor-
tionality has proved congenial to Canadian constitutionalists.
As has been well explored elsewhere,Canada is more sta-
tist than United States’. This trend is well-revealed in its
constitutional law and specifically in the law of section 1 of
the Charter. Although it would be a mistake todiscount the
idea of mistrust of government entirely’?,the specter of gov-
ernmental abuse of power and misjudgment does not loom
nearly so large as it does in the United States™. The
Canadian confidence in government as a constructive force
has been evident from the early days of Charter interpreta-
tion.

Chief Justice ickson’s judgment in R v. Edwards Books
provides some important expression of this sentiment:™

“In interpreting and applying the Charter, | believe that
courts must be cautious to ensure that it [the Charter]
does not simply become an instrument of better situated
individuals toroll back legislation which has as its object
the improvement of the condition of less advantaged
persons.”

n Seymour Martin Lipset, Continental Divide: The Values and Institutions of the United Sates and

Canada (1990).
See R v. Keegstra, [1990] 3 S.C.R. 697, 763: “the state should not be the sole arbiter of truth, but
neither should we overplay the view that rationality will overcome all falsehoods in the unregulated
marketplace of ideas.” (emphasis added).
The point is colourfully put by Jamie Cameron: “Unlike Americans, [Canadians] do not live in obses-
sivefear of the state. Instead, we live in obsessive fear of the United Sates. We don’t lack confidence
- in the viability of parliamentary institutions. We lack confidence in our viability as a nation.”
[1986] 2 S.C.R. 713. The Court is wary of the substantive due process jurisprudence of the Lochner
Era, during which the United States Supreme Court invalidated much progressive economic regula-
tion. See also R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154; Sujit Choudhry, The Lochner
Era and Comparative Constitutionalism, (2004) 2 1. CON 1.
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Partlll

In the previous sections we have contrasted United States
and Canadian attitudes to proportionality and rules-based con-
stitutional review. In this section, we introduce another com-
parator: Australia. The Australian case introduces a further
complexitytoour observation. Australia’s legal,political and con-
stitutional heritage is many respects similar to Canada’s, and
certainlymuch closer toCanada’s than tothe United States’. Its
political culture,in particular the political consensus surround-
ing the role of the state,is alsomuch closer toCanada’s than to
the United States’. n our argument as put sofar would sug-
gest that Australian attitudes to proportionality would resemble
those found n Canada. And yet Australian constitutionalism is
remarkably ambivalent about proportionality as a standard of
constitutional review. This section describes and attempts
some explanation of these observations.

1. Comparing Australia and Canada

The legal and constitutional orders in Australia and
Canada share manycommon features. Both are federations,
members of the Commonwealth, with large parts of their
legal systems derived from their shared British heritage,
including systems of responsible government and bicamer-
al parliaments™. Both have entrenched federal constitutions,
under which a Supreme or High Court has assumed the
power tostrike down laws that exceed federal limits.

Both are also highly developed welfare states and have
historically had significant government involvement in the
economy. Public social expenditure in Australia and Canada
is broadly comparable (18% of G P and 17.81% of G P in
2001), below the EC average but above the US level
(14.73% of G P in 2001). Canada and Australia have com-
prehensive public health systems. Private social expenditure
is lower than the US (4.9%,4.5%,9.3% of G P in 2001)".

ne influential account of Australia’s early post-Federation

» Though there are differences. Most Australian state parliaments are bicameral, unlike the Canadian
% provinces. The Canadian Senate is appointed rather than elected.

OECD Factbook 2006, Economic, Environmental and Socia Statistics, Public Expenditure and Aid,
Socia Expenditure.
Willem Adema and Maxime Ladaique (2005), “Net Social Expenditure, 2005 Edition: More
Comprehensive Measures of Social Support”, OECD Social Employment and Migration Working
Papers, No. 29, OECD Publishing. doi:10.1787/358663135802 at 14.
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constitutional and political tradition sees it as a “system of
enlightened state power ... erected ... tocivilize capitalism”.”

This tradition resulted in the federal parliament being
given power tomake laws about invalid and old age pen-
sions (and by subsequent amendment power to make laws
about “maternity allowances,widows’ pensions,child endow-
ment, unemployment, pharmaceutical, sickness and hospital
benefits,medical and dental services (but not soas toautho-
rize any form of civil conscription), benefits to students and
family allowances”. The federal parliament’s power to make
laws about “conciliation and arbitration for the prevention
and settlement of industrial disputes extending beyond the
limits of anyone State” underpinned a system of courts and
tribunals that regulated industrial conditions and a system
of centralized wage fixation based on the principle that
wages must be fair and reasonable, “enough tosupport the
wage earner in reasonable and frugal comfort”. Australian
liberalism was a social liberalism,influenced bythe late-19"
century English reformers and not the libertarianism of the
American founding era.” There has been a shift in this
“Australian settlement”® since the early 1980s towards a
smaller role for the state and greater private provision of
health, education and retiremement benefits.®' But universal
provision of basic health care and other basics of the social
welfare system remain intact.

2 Australian ambivalence about proportionality

And yet despite these similarities in legal structure and
political culture, the Australian attitude to proportionality is
strikingly different from the Canadian.

(a) The rise of proportionality in Australian constitutionalism
n the one hand, a proportionality-like test has been
used in several contexts as a standard of constitutional
review. Under this test,a law is valid if it is “reasonably

;2 Paul Kelly, 100 Years: The Australian Story (2001) at 116.
Marian Sawer, The Ethical State? Social Liberalismin Australia (2003).

:2 See the Symposium in (2004) 39:1 Australian Journal of Political Science.
See eg Chris Aulich and Roger Wettenhall (eds), Howard's Second and Third Governments:
Australian Commonwealth Administration 1998-2004; Paul Kelly, “Re-thinking Australian
Governance: The Howard Legacy” (2006) 65 Australian Journal of Public Administration 7.
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appropriate and adapted” toserving a legitimate legislative
purpose.®* The test was originally applied to determine
whether federal legislative power, particularly legislative
powers defined in terms of a purpose,supported a particu-
lar law. Thus a federal law that implements an international
treaty in domestic law is supported by the constitutional
power tomake laws with respect toexternal affairs if the law
is “reasonably capable of being considered appropriate and
adapted toimplementing the treaty”.® “If the means which
the law adopts are disproportionate to the object to be
achieved,the law has not been considered tobe appropriate
tothe achievement of the object.”® Here,the test is essen-
tially a means-ends test: it asks whether challenged law
actuallyimplements the terms of the treaty (rather than pur-
suing some other legislative purpose) and whether it is suf-
ficiently narrowly tailored tothat end. There is little trace of
balancing in most of the leading judgments.

However,from the 1980s this constitutional test was adopt-
ed for use in other constitutional contexts, specifically to
define the scope of limits on constitutional power. Thus, a
law that restricts interstate trade, commerce or intercourse
(contrarytothe guarantee that it shall be “absolutelyfree”) is
valid if it does not burden the interstate activitytoanygreater
extent than that reasonablyrequired toachieve the objects of
the law. In one case,the majority commented:

“If we accept,as we must,that the legislature had ratio-

nal and legitimate grounds for apprehending that [cer-

tain problems], legislative measures which are appropri-
ate and adapted to the resolution of those problems
would be consistent with s 92 so long as any burden
imposed on interstate trade was incidental and not dis-

proportionate totheir achievement.”

82 The test derives from the early United States Supreme Court decision McCulloch v Maryland (1819)
4 Wheat 316 at 421 (4 Law Ed 579 at 605) (“Let the end be legitimate, let it be within the scope of
the constitution, and all means which are appropriate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and spirit of the constitution, are constitutiona”).
However it transforms the McCulloch formula from one that expands legislative power to one that
limitsit.

3 \ictoria v The Commonwealth (1995) 187 CLR 416 at 486. The “reasonably capable of being regard-
ed as’ formula extends a further measure of |atitude to the legislature in choosing the terms in which
to implement the treaty.

Castlemaine Tooheys 169 CLR 436 at 473.
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Here the test begins toresemble the three step Canadian
proportionality test more closely, with some element of bal-
ancing the restriction on interstate trade and the achieve-
ment of the legislative purpose. The approach toguarantees
against discrimination on the basis of state residence
(Constitution section 117) was similar.

The next development came in cases concerning federal
laws that did not operate directlyon a subject of federal leg-
islative power. Theywere supported,if at all,bythe “inciden-
tal power” — a power analogous to the power under the
necessary and proper clause of the United States
Constitution. In a series of cases, members of the High
Court held that laws were supported bythe incidental power
if they were “reasonably capable of being regarded as
appropriate and adapted” to an object or purpose within
power. And in twocases the court held that if a law imposed
a disproportionate burden on some forms of expression it
was not supported bythe incidental power.*

These cases presaged the implied freedom of political
communication, recognised for the first time in 1992 as a
constraint on legislative power. That freedom is based in a
1992 decision, Australian Capital Television Ply Lid v. The
Commonwealth,® in which the High Court of Australia deter-
mined that a constitutionally protected freedom of political
communication was tobe implied from the system of repre-
sentative and responsible government established by the
Australian Constitution. The implication was used toinvalidate
a law regulating political broadcasts during election cam-
paigns. Chief Justice Mason suggested that “[a] distinction
should perhaps be made between restrictions on communi-
cation which target ideas or information and those which
restrict an activityor mode of communication bywhich ideas
or information are transmitted”.®” In both sets of cases,a bal-
ancing test that compared the “public interest which is
invoked tojustifythe burden on communication” with the bur-
den on free communication.®® A law would be valid onlyif the

82 Davis v The Commonwealth (1988) 166 CLR 79; Nationwide News v WiIs (1992) 177 CLR 1.

(1992) 177 C.L.R. 106.

2; (1992) 177 C.L.R. 106 at 143.
(1992) 177 C.L.R. 106 at 143,
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restriction it imposed was “nomore than is reasonably nec-
essary” toachieve the purpose of the law.* But in the first,
content-based, set of cases “onlya compelling justification”
would suffice. In the latter, ostensibly content-neutral, set of
cases a “disproportionate burden [on free communication]
indicates that the purpose and effect of the restriction is in
fact toimpair freedom of communication”®, apparently then
requiring more compelling justification.

In this paper,we cannot fully trace the ebb and flow of
that doctrine in the succeeding cases. It suffices toobserve
that the position now is that a law will infringe the freedom
if it “effectively burdens communication about governmental
or political matters, and either the object of the law is
incompatible with the maintenance of the constitutional sys-
tem of representative and responsible government or the
law is not reasonably appropriate and adapted to achieving
its object”.?" This test has been said to be equivalent to a
proportionality test, at least in some sense of that term.*

(b) Resistance to proportionality

Notwithstanding the transformation of the “appropriate
and adapted” test into something resembling a proportion-
alitytest,and the occasional description of it in those terms,
the Australian courts have demonstrated a striking reluc-
tance to embrace the language of proportionality®® and a
strong insistence on the distinctiveness of the Australian
Constitution and a preference for forms of analysis with dis-
tinctively Australian roots.

Some justices, notably Justice Kirby, do not share this
reluctance. He would prefer touse proportionality analysis
because he regards the standard Australian formulation,
which asks whether a law is ‘appropriate and adapted’ to
serve a legitimate governmental end, as ‘involves a ritual

incantation, devoid of clear meaning’.** Some justices are

o (1992) 177 C.L.R. 106 at 143,

(1992) 177 C.L.R. 106 at 143-4.

Coleman v Power 220 CLR 1 (Gleeson CJ).

See eg Lange (1997) 189 CLR 520 at 567.

For reviews of proportionality in Australian constitutional jurisprudence, see Bradley Selway, “The
Rise and Rise of Reasonable Proportionality Test in Public Law” (1996) 7(3) Public Law Review 212;
Jeremy Kirk, ‘ Constitutional Guarantees, Characterisation and the Concept of Proportionadity’ (1997)
21 Melbourne University Law Review 1.

(2004) 220 C.L.R. 1 at paras 234-236

92
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willing touse the language of proportionality provided that it
is understood that it does not require the court toreview of
the merits of political decisions®.

But there has been nosignificant elaboration of the test
in terms of the three step Canadian approach or any other
comparable systematised proportionality test.

Moreover some Justices are committed (implausibly, we
would argue) tothe language of the “appropriate and adapt-
ed” test in the implied freedom of political communication
context while denying that it involves anyelement of balanc-
ing interests. This is most clear in the judgments of Justice
McHugh, most particularly in Coleman v Power. McHugh is
concerned to establish that the implied freedom does not
involve any “question of ad hoc balancing” and that “the text
and structure of the Constitution enable the Court todeter-
mine whether the freedom has been infringed without resort
to political or other theories external tothe Constitution”.®
And what he does is introduce standards [91]:

“The question is not one of weight or balance but
whether the federal, State or Territorial power is so
framed that it impairs or tends to impair the effective
operation of the constitutional system of representative
and responsible government by impermissibly burdening
communications on political or governmental matters. In
all but exceptional cases,a law will not burden such com-
munications unless, by its operation or practical effect, it
directly and not remotely restricts or limits the content of
those communications or the time,place,manner or con-
ditions of their occurrence. And a law will not impermis-
sibly burden those communications unless its object and
the manner of achieving it is incompatible with the main-
tenance of the system of representative and responsible
government established by the Constitution.”

Elsewhere he writes,

“In my opinion,[a law] will not be reasonably appropriate

and adapted toachieving an end in such a manner when-

% Coleman at [196] fn 269; (Gummow and Hayne JJ); cf Kirby [236]; Mulholland v. AEC (2004) 220

5 CLR 181 at paras 32-39 (Gleeson CJ); Lange (1997) 189 C.L.R. 520, 567;
Coleman at [88].
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ever the burden is such that communication on political

or governmental matters is nolonger ‘‘free’”.””’

In Australia, then, there have been both brief flirtations
with a proportionality test as it is understood in other juris-
dictions almost immediately followed by a retreat from the
use of such tests with emphasis on purportedly distinctive
feature the Australian forms of analysis.

3. Explaining the Australian divergence

What then explains the divergence between Australian
and Canadian attitudes toproportionality,given the legal and
social similarities? The most striking difference between
Australian and Canadian constitutionalism is, of course, the
virtual lack of rights protections in the Australian
Constitution and consequentlythe lack of textual support for
a proportionality standard. However, for reasons that we
have canvassed above,the textual differences can onlybe a
partial explanation. Perhaps more relevant is a wider
Australian constitutional formalism and a strong commit-
ment to parliamentary supremacy.

(a) Parliamentary Supremacy

The Australian cases regularly refer tothe importance of
preserving the proper institutional roles of court and parlia-
ment. This sentiment is sufficiently strong that the means-
end forms of analysis adopted bythe Court is implemented
almost without any real scrutiny of means. The High Court
has denied itself the power to consider the ‘appropriate-
ness’ of legislation,which “is entirelya matter for the legis-
lature,solong as the law is within power”.*® Its members are
now reluctant to consider whether a law minimally impairs
protected interests.”® “Under our Constitution,the courts do
not assume the power todetermine that some more limited
restriction than that imposed byan impugned law could suf-

7 Coleman at [97].

%8 Coleman at [235] (Kirby J).

¢ appeared that prior to Leask v Commonwealth (1996) 187 CLR 579 that the High Court was mov-
ing towards a more robust use of proportionality. However, changes in the composition of the Court
(notably the retirement of Mason CJ) meant that it was now unreceptive to proportionality (especially
to interest balancing) as atest for constitutionality.
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fice toachieve a legitimate purpose.”’® The statement of the
Chief Justice (although dissenting) in Coleman v Power,that
“the Court will not strike down a law restricting conduct
which may incidentally burden freedom of political speech
simply because it can be shown that some more limited
restriction ‘could suffice to achieve a legitimate purpose’.”
This,he said,was “consistent with the respective roles of the
legislature and the judiciary in a representative democra-
cy”.”" In a similar vein, Justice Heydon said “[t]he inquiry
intowhether a law is reasonablyappropriate and adapted to
achieving a legitimate end does not call for a judicial con-
clusion that the law is the sole or best means of achieving
that end” which “would be an almost impossible task for
which the judiciaryis not equipped”. “The question is not ‘Is
this provision the best?’,but ‘Is this provision a reasonably
adequate attempt at solving the problem?’”%

f course,a concern for preserving the institutional roles
of legislature and court can be found in Canadian cases.'*®
However,the margin of appreciation there is rather less than
the deference usually shown in Australia and the commit-
ment todialogic constitutionalism in Canada means that the
overall level of scrutinyis higher.

Moreover the Australian approach is consistent with the
wider prevailing formalism of Australian constitutional law.™
We noted above McHugh J’s attempt todenythat the appro-
priate and adapted test in the implied freedom of political
communication involved any balancing of interests. His
approach does not eliminate the balancing but unhelpfully
compresses it into a series of opaque enquiries: whether
the communication is no longer ‘free’, whether the law is
‘necessary’ to uphold the system of representative and
responsible government. The implied freedom itself, the
court insists, is based on the “text and structure” of the

100 Levy v Victoria (1997) 189 CLR 579 at 598. But cf Castlemaine Tooheys (where however the more

" limited restriction was apparent on the legislative record).

0 Coleman at [31].

103 Coleman at [328].
Eg Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927 at 999.
We do not invoke formalism as a disparaging epithet: cf Frederick Schauer, “Formalism” (1988) 97
Yale Law Journal 509. Rather, we are here describing an ostensible formalism in the practices of the
Court that in fact conceals the Court’s frequent unacknowledged resort to background principles.
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Constitution and not on any normative postulates drawn
from outside that text and structure.'® How then the court
discerns a standard of review is most unclear.'®

This formalism,and a reluctance tounpack legal tests in
any substantive way, extends beyond the implied freedom.
Laws are within federal power if they have connection with
one of the enumerated heads of power that is not “remote,
tenuous,insubstantial, exiguous or fortuitous”. It is sufficient
that the law affects the rights or duties of a subject matter
of power. It does not matter that the legislature’s purpose
or substantial effect is toregulate a subject matter that lies
beyond power. It does not matter that the law imposes dis-
proportionate sanctions. Most significantly, the court has
insisted since 1920and repeated in emphatic terms late in
2006 that notions of a “federal balance” or preservation of
significant regulatoryauthorityfor the states cannot be relied
on tolimit the apparent scope of federal legislative power.'”
Thus even federalism,which was central tothe Framers’ con-
ception of the Australian constitution, is ostensibly margin-
alised as a substantive constitutional principle,while a par-
ticular conception of federalism (one that celebrates strong
central power and efficient national government) in fact dri-
ves the Court’s decision-making.'®

The rise of proportionality,alongside the implied freedom
of political communication, and its retreat, alongside a
renewed formalism in Australian constitutional law, tracks
changes in the composition of the High Court. The Mason
court (1988-1995) was more open tointernational and com-
parative influences,more willing toacknowledge the choices
open toan ultimate appellate court in shaping the law, and
more likelytoacknowledge normative influences outside the
text of the Constitution than its successors.

105

Lange (1997) 189 CLR 520.

106

See Stone, above n 52.
107

Unless the federal law threatens the capacity of the States as viable political entities.
See Simon Evanset al, “Work Choices Case: Analysis and Implications” in WorkChoices: The High
Court Challenge (2007).
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Conclusion: Proportionalityandlegalculture

In this paper we have reviewed the use of proportionali-
ty and balancing standards in three legal systems: the
United States, Canada and Australia. As between the first
two legal systems we have drawn a fairly sharp contrast, at
least when we consider the use of these test in applying
constitutional rights. In the United States there appears to
be a strong preference for rulified forms of analysis,typified
by (though not limited to) the First Amendment context.
Though the American courts necessarily undertake forms of
mean-ends analysis and of balancing, they tend to do so
through relatively specific and determinate rules. In Canada
by contrast,we see a preference of a more flexible propor-
tionalitytest that incorporates means-ends analysis and bal-
ancing that applies across the board to Charter rights.
Importantly, despite some initial experiment with the devel-
opment of a more categorical approach,we have identified
a continuing commitment to doctrinal flexibility and have
sought toidentify the ethic underlying this commitment.

In doing so, we have examined Professor Schauer’s
account of the pressures for convergence between rule-like
and standard-like standards of review. While we accept the
pressures for convergence, we have suggested (as
Professor Schauer does in one version of the thesis) that
the end-point will vary as between different legal and politi-
cal contexts. Moreover, responding toa gap in the current
literature,we have sought toidentify the distinctive ethic that
underlies the Canadian approach and the reasons for that
ethic’s appeal.

Australia introduces a third and somewhat unstable illus-
tration of the comparative influence of proportionality and
balancing tests. We have painted the Australian High Court
as one poised between rules (which it appears toreject out
of concern for parliamentary sovereignty) and standard-like
proportionality tests (which are inconsistent with the High
Court’s commitment tolegal formalism). It prefers therefore
to use highly deferential forms of analysis that,we suggest,
serve tosuppress the rationale for its decisions.
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The Australia example illustrates the possibility that a
preference for rules and standards (and hence for propor-
tionality and balancing) might change over time. In this
respect it resonates well with an account given by Sir
Anthony Mason, former Chief Justice of Australia’s High
Court."" Rather than a monotonic convergence as rules
become riddled with exceptions and standards become
encrusted with the accoutrements of rules, on Mason’s
account there is an interplay between rules and standards.
Courts, particularly ultimate appellate courts,elaborate or re-
work existing rules byreference tostandards (broad under-
lying principles),often incorporating those standards direct-
ly into the reformulated rule. The reformulated rule will lack
definition and sharpness of focus which produces some
measure of uncertaintyand unpredictability. Courts will react
bysearch for greater certaintythrough case-by-case accre-
tion. What Mason, emphasizes however,is that the process
does not end here at an idealized balance between certain-
ty and context-sensitivity. Rather, the tension between rule
and standard continues and the process begins again. He
observes:

“There are some who,placing a lower value on certainty,

see nofault in this because theylament the rigiditythat is

associated with sharp definition. What is happening is but
one stage in a course of continuous cyclical develop-
ment in the search for greater certainty. Eventually the
search yields a principle more fixed in its application until

a time is reached when dissatisfaction with the inflexibil-

ity of the principle in its application to new situations

results in its giving way to another re-working of doc-
trine.”"

While the Canadian and US systems seem,at least for the
moment, to have made relatively clear choices,the Australia
High Court’s reluctance todefine its judicial method in sub-
stantive terms leaves it fluctuating between these forms of
analysis.

m Anthony Mason, “Themes and Prospects’ in P D Finn (ed), Essays in Equity (1985) 242, 244. See

Jason L Pierce, The Mason Court Revolution (2006).
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PaBHOBecMeunponopumoHaNbHOCTD:
onpeaneneHHaaa3Tuka?

C.UUBaHC

AnpekTop LleHTpa cpaBHUTEbHbBIX
KOHCTUTYLIMOHHBIX MCC/1IeA0BaHUM,
MenbbypH, LLIkona npaBa

A.CtoyH

npogeccop LleHTpa cpaBHUTESIbHbIX
KOHCTUTYLIMOHHbIX WNCC/1IeA0BaHN,
MenbbypH, LLIkona npaBa

Pesiome

B HacTosllen crtatbe paccMaTpuBaEeTCd NpUMEHeHune
CTaHOApPTOB MNPOMOPUUOHASIbBHOCTU W  pPaBHOBECUS B Tpex
npaeBoBbIx cuctemax: CLUA, KaHagpl n ABcTpannn. ABTOpP OT-
METU/T NPOTUBOPEYNE MEXAY NEPBbIMY OBYMSI MPaBOBbLIMU
cuctemamu, o0cCoObeHHO B CTpaTernm rnMpUMeEHeHUs KOHCTUTY-
uMoHHbIX nMpaB. B CLUA paetca npeanoyvTeHne ynopsaaoyeH-
HbiIM ¢opmam aHanunsa,B KaHage, HaobopoT, - Gonee Mb-
KUM KpUTepusMm nponopuuoHansHocTu. bBbein  nccneposaH
oT4eT npogeccopa Lllayspa O CXOXeCTn MpaBOBbIX W CTaH-
DAPTHBIX KPUTEPUEB KOHTPOMS. ABCTpanva npencraBnseT
TPETbIO N HEMOCTOSHHYIO KapTUHY CPaBHUTENBHOIMO BIINAHUSA
KpUTEpPMEB MPOMOPLMOHANIBHOCTM U paBHOBECUS. ABCTpa-
nnncknin BepxosHbii Cyg, mncnonb3dyeT amddepeHumpoBaH-
Hble MeToabl aHanusa. [lpumep ABCTpanMM nokasbiBaeT
BO3MOXHOCTb W3MEHEHMS CTaHOapToB M npaBwn. [lMoka ka-
HaOcCkas M amepukaHckasi CUCTEMbl Ha CErogHsWHUA OEHb
coenann CcpaBHUTENbHO MNPOCTONM BbIOOP, HEXenaHne Bep-
xoBHOro Cypa ABCTpaiMM gaTb onpeneneHve CBOeMy npa-
BOBOMY MeETOLYy CaMOCTOSATENIbHbIMU TepMUHaMU LaeT eMy
cBoboay B MPUMEHEHUM METOAOB aHanmaa.
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JudicialcontrolofelectioninCzech
Republic,Polandand Slovakia—guarantee
ofstabilityordemocraticlegitimacy?

M. Tomoszek

assistant lecturer, epartment of Constitutional Law,
Faculty of Law, Palacky Univesity in lomouc,
Czech Republic

Czech Republic, Poland and Slovakia' are relativelyyoung
democracies. Their constitutions are in force for 10(Poland)
to 15 years (Czech Republic and Slovakia). The changes of
electoral system are very frequent, often performed by the
majorityin the Parliament before elections with the desire to
achieve better result. The boundaries of democratic and
transparent election campaign are still not precisely defined
in these countries. What is the role of top judicial bodies
when dealing with elections in such environment?

Before analysis of the relevant case-law,it is important to
mention,that the system of judicial control of elections in all
three countries is slightly different. The most striking differ-
ence is in the court,which is deciding cases concerning par-
liamentary or presidential elections® — in Poland it is the
Supreme Court,in Slovakia the Constitutional Court,and in
the Czech Republic it is the Supreme Administrative Court
in the first stage and the Constitutional Court in the appel-
late stage.

' These three countries have been chosen due totheir similarities in history,culture,
general principles of the legal system,and political situation.
In concretoit means,that in the Czech Republic the Supreme Administrative Court
decides the cases dealing with elections to the Chamber of eputies (lower
chamber) or the Senate (upper chamber),in Poland it is the election of the pres-
ident,the Sejm (lower chamber) or the Senate (upper chamber) and in Slovakia
the National Council (unicameral parliament) and president. In case of Slovakia,
the Constitutional Court deals alsowith regional and municipal elections,and the
most interesting decision from this area will be alsoanalyzed in this paper; in the
Czech Republic and Poland,the municipal and regional elections are in the com-
petence of lower courts and therefore will not be mentioned in this paper.
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The requirement for annulment of elections is the fact,
that the electoral law was breached and this breach affect-
ed (Poland), or could have affected (Czech Republic) the
result of the election, or that the election was unlawful or
unconstitutional (Slovakia)®. All these conditions apply to
election campaign, voting and election as a whole.

TheAnalysis

The Polish Supreme Court was in a verycomplicated sit-
uation in year 1995, after the election of Aleksander
Kwaomiewski. The result of the second round of the election
was a significant victory for Aleksander Kwaomiewski. over
Watésa (the difference was more than 650,000 votes).

However, after this election 593,238 complaints asking for
nullification of the election were delivered to the Supreme
Court. Most of them were objecting, that Aleksander
Kwaomiewski breached the electoral law by stating, that he
had university degree,while in fact he did not.

According to the Supreme Court®, if the electoral law
expressis verbis provides for an obligation of the presiden-
tial candidates to state the level of their education, stating
other than true information is clearly violation of the law.
However, the requirement for annulment of the election is
that the breach of the law affected the result of the elec-
tion.

Here the Supreme Court stated that the result of the
election was certainly affected by the violation of the elec-
toral law byone of the candidates,but that it is impossible to
measure or toverifythe effect on the result of the election.

n the contrary, the Court upheld that under no circum-
stances it was possible that the stating of the false informa-
tion about level of education of one of the candidates could

% See Art. 72 para. 1 of the Law of 27" September 19900n election of the presi-
dent of the Republic of Poland ( z.U. 90.67.398),Art. 80para. 2 of the rdinance
of 12th April 2001 on election of Sejm of the Republic of Poland and Senat of the
Republic of Poland ( z.U. 01.46.499),§ 87 paras. 3,4 and 5 of the Law No.
247/1995 Coll.,on election of the Parliament of the Czech Republic,and §§ 59 ff.
of the Law No. 38/1993 Coll.,on the organization of the Constitutional Court of
the Slovak Republic,the proceeding before it and its judges
ecision of the Supreme Court of the Polish Republic of 9" ecember 1995,No.
I SW 1102/95
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have changed the result of the election in favour of the
other candidate.

In the opinion of the Court,onlycredible,documented and
confirmable effect on the result of the election could lead to
its nullification; however,in the short time for the decision of
the Supreme Court,it is impossible tocarryout anysociolog-
ical or other research todocument the effect of the viola-
tion. n the basis of these arguments the Court decided,
that the election was valid and that Aleksander Kwaomiewski
was elected the president of the Republic of Poland. The
Supreme Court closes its judgment with the following para-
graph®: “The Supreme Court states that this decision is
merely a confirmation of the lack of legal basis for chal-
lenging the validity of the election. It is however beyond
competence of the Supreme Court to judge the personal
qualities and morality, as it was done in complaints, of the
person elected for the office of the President of the
Republic of Poland.”

This decision is an example of conflict between the cer-
tainty and stability on one hand and the violation of law on
the other hand. The difficulty of the conflict is alsoillustrat-
ed byfive dissenting opinions (out of 17 judges) attached to
this decision. The traditions of democracy were not estab-
lished at that time and the law could not deal easily with
such situation — the helplessness of the Court expressed by
the last paragraph of the judgment is striking, but it is just
one of examples of the crisis of present politics and democ-
racy in contemporary sense. In this case, it seems that sta-
bility prevailed over truth and legitimacy.

Ten years after this decision,Czech Constitutional Court
(hearing an appeal against the decision of the Supreme
Administrative Court) was deciding a similar case®, again
dealing with morality of candidates within the two-round
majority election (in this case,to Senate of Parliament of the
Czech Republic). The facts of the conflict in this case were
that the candidate taking the third place in the first round of

® Ibid.

ecision of the Constitutional Court of the Czech Republic of 26" January 2005,
No. PI. US73/04
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election and therefore not progressing tothe second round
argued, that there were false, unconfirmed and anonymous
defamatoryinformation published about him in various pam-
phlets, municipal bulletins etc.

The Supreme Administrative Court based its argumenta-
tion on three steps — whether there was a violation of law,
whether there was a relation between this violation and
result of election and whether this violation was intensive
enough todispute the result of the election. In its judgment
the Court affirmed that all three conditions were met and
therefore annulled the election.

The Czech Constitutional Court, deciding the appeal
against this decision,adopted a different attitude. According
to Constitutional Court the only criterion of validity of elec-
tions is the question,whether the result of the election cor-
responds with the will of voters. Noviolation of the law, no
error in the process of elections can cause invalidity of the
election automatically. n the contrary,the actual real effect
on the result of elections must be always examined with
respect toprinciple of proportionality; otherwise the right of
the elected candidate toundisturbed discharge of the func-
tion would be violated.

Further the Constitutional Court held that it cannot deal
with question of non-succession of the third candidate tothe
second round of the election,but only with the result of the
election, i.e. the election of the winner. In this respect it is
clear,that the change of the order of candidates in the bot-
tom of the result list would not have anyreal consequences
and therefore would be pointless.

The violation of law objected in this case was connected
with the character of election campaign. The law requires
the campaign tobe honest and fair. The Constitutional Court
acknowledged that under ordinary circumstances it would
not be honest and fair to publish an unconfirmed anony-
mous letter. However,the election campaign is a battle for
votes, which could be very emotional and fierce and which
allows for presentation of even the most controversial infor-
mation about the candidates,sothat the voters have the nec-
essaryinformation tojudge the candidates’ programmes and
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personalities. n this basis the Constitutional Court over-
ruled the decision of the Supreme Administrative Court and
concluded that the election was valid.

The concept of twodifferent levels of morality was heavi-
ly criticized by four judges in their dissenting opinions,even
though it has a rational core. n the other hand,it is a con-
firmation and tosome extent even legitimization of the fact,
that the lack of morality in politics is normal, which is cer-
tainly not the right approach to promote. Especially in a
young democracy, which needs to establish some kind of
democratic political tradition,the courts should be more will-
ing topromote fairness and morality.

The result of this approach was the campaign for the
2006 election of the Chamber of eputies,where two days
before the elections the Civic emocratic Party (which later
won the election) published a secret report bya police offi-
cer investigating criminal affairs of the Social emocratic
Party, which suggested that some influential social democ-
rats were closely connected with criminal organizations.
Such information could certainly significantly influence the
result of the election, especially with respect tothe fact,that
the proportion of left-wing and right-wing parties in the
Chamber of eputies was 100:100. The Supreme
Administrative Court however concluded that the publication
of the information was not violation of the law,because there
was sufficient space for the Social emocratic Party for
response and therefore the balance was preserved’.

Besides that,this situation again highlighted the deficien-
cy of the judicial control of elections for the Chamber of

eputies in Czech Republic,as the law only provides for the
possibility of challenging the election of a single candidate,
which is pointless in a proportional system,because it would
mean just the succession of the next person candidate from
the partylist of the particular party. Theoreticallyit would be
possible to challenge the election of all candidates from all
parties, but in such case it would be impossible to produce
necessary evidence.

7 ecision of the Supreme Administrative Court of 26" June 2006,No. Vol 5/2006-37

=]
5



=)
o

Koucrurymuonnoe MPABOCYAUE - 2(36)°07

The Czech Constitutional Court pointed out in the before
mentioned decision® that the legal regulation of elections is
insufficient and that it should be amended, especially con-
cerning rules of election campaign,which are currentlyregu-
lated very briefly, almost like during communism, where the
election campaign was absolutelyabsurd,but todaysuch reg-
ulation cannot serve its purpose. The redefinition of rules of
judicial control of elections would be alsomost appropriate.

After analysis of the three decisions,some serious ques-
tions arise. What would be the violation of law that would
justify the annulment of elections? oes the judicial control
of elections fulfil its purpose? Shall the courts be more
active, shall they promote morality, fairness and other
virtues? Before answering these questions, there are two
decisions of the Slovak Constitutional Court that may bring
a little bit different perspective.

The older one® dealt with election of the mayor of a
small village with onlyabout 100inhabitants. In this election,
winning candidate got 32 votes and the complainant 30
votes. She was however able to provide evidence that two
voters,whoaccording tothe list of voters participated in the
election,were at the time of election out of the village and
therefore could not be on the list,and one ballot,which was
according toelection committee invalid,was in fact perfectly
valid. In such situation, the Constitutional Court stated that
the election must be annulled and held again,as there were
soserious violations of law and errors in the process of elec-
tion that due tothe minimal difference between the candi-
dates could decide the election.

This is somewhat extreme case,as the Constitutional Court
did not have the chance todecide the election was valid, but
it ilustrates the fact that concrete numbers and clear evi-
dence could be the reasons for annulment of elections.

The last case™ that will be analysed in this paper deals
with election of the mayor of one district of the Slovak cap-

ecision of the Constitutional Court of the Czech Republic of 26" January 2005,
No. Pl. US73/04

_ecision of the Constitutional Court of the Slovak Republic of 6" May2003,No. Pl.
US 10/03

ecision of the Constitutional Court of the Slovak Republic of 22" August 2006,
No. Pl. US 6/06
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ital, Bratislava. According to Slovak election law,the election
campaign must be stopped 48 hours before the election
itself and during this time, all such activities are illegal.
However, several breaches of the moratorium took place,all
for the benefit of one candidate:

- on the day of election there was an airplane with a ban-
ner supporting one of the candidates flying above the
particular city district,
in the vicinity of polling station,there were people hired by
one of the candidates,whohanded out tovoters watches,
toasters and other electric appliances,and asked the vot-
ers toparticipate in the election and vote for a particular
candidate
- there was a bus with a music band,which promoted one
candidate
on several places,wine and vodka was served tovoters,
whowere asked tosupport one candidate in the election.
Based on these facts the Constitutional Court stated that
several violations of the electoral law took place at the time
of the election,and that together,they could quite probably
influence more than 1% of the voters in the city district,
which was the difference between the wining candidate and
the runner-up (exactly 128 votes). Besides that the court
concluded that “bribing” of voters is an unconstitutional
deformation of the free competition of political parties and
that the violations of the law were extremelyserious,because
they were intentional, numerous and continuous. n these
grounds,it proclaimed the election invalid and annulled it

This case is in my opinion an example of proper inter-
vention of the court intothe elections,because the violation
of rules for election campaign clearly exceeded the tolera-
ble intensity. It is a signal that such ignorance of rules of
democratic elections will be sanctioned and therefore a
good start in defining the limits of democratic elections.

TheConclusion

The case-law analysed in this paper shows that the top
judicial bodies, which are usually rather active concerning
protection of fundamental rights and principle of democra-

=]
=



=)
oo

Koucrurymuonnoe MPABOCYAUE - 2(36)°07

cy, are often willing to tolerate some extent of violation of
electoral law in order toprotect the stability,certainty,the right
of the elected candidate todischarge of the elected office.
nlyserious violations of electoral law,which happen in a bal-
anced situation with a small difference in results of the can-
didates,can eventually be the reason for annulment of elec-
tions. Reasons for such self-restraint are clear — deciding
electoral cases is always an extremely political question.

However, every violation of electoral law decreases the
legitimacy of the election and here is the most serious risk
for the courts — what extent of illegality, immorality, unfair-
ness and calculation is acceptable not toendanger the basic
principles of democracy,free competition of political parties
or rule of law? If the courts will be constantlystepping back,
one daythe democracy may be gone.

In new democracies, the role of Supreme and
Constitutional Courts is especially hard, because every their
decision is a landmark decision and defines the environ-
ment,and the law does not make their situation easier; they
even donot have anytradition tostart from.

The situation is further complicated byinsufficiency of the
legal regulation of elections (especially campaign) and of
their judicial control,and in general the annulment is possi-
ble in case of majorityvoting; proportional election system in
analyzed countries effectively excludes the possibility of
annulment of elections. This situation is critical for develop-
ment of democratic tradition and promotion of morality and
fairness and changes of the electoral law are most desirable.

The presented case-law could also serve as an example
of the fact that being honest in politics is not worth it,
because the immoral candidates,if theydonot cross the bor-
der,usually win. This attitude of courts influences the whole
political system of the country and its political culture -
instead of giving rise toethical virtues and starting todevel-
op modern democratic tradition it deepens the crisis of clas-
sical system of political representation.

In the long run,this approach is even counter-productive,
as the lack of morality and fairness would lead to lack of
trust, which means the lack of social legitimacy, which will
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eventually demonstrate itself as instability. The rise of
extremist parties in Slovakia or Poland show could serve as
an example. Therefore the courts should prefer the short-
term instability,which would bring more stabilityin the future.
Slovak Constitutional Court has probably made first step in
the right direction, hopefully other countries in the Central
European region will follow.

CyneOHbINKOHTPONb3aBbiOOpaMmueYexum,
MNonbwenCnoBakMm—rapaHTUACTabuMNbHOCTHU
NNINAEeMOKpPpaTUYeCKas JIErMTUMHOCTb

M. Tamowek

rnpernoaasartesib Kapenpbl KOHCTUTYLNOHHOIO
rnpaBa ¢akynbTeTa rpaBa YHuBepcuteta [lanaku
Yewuckoni Pecriybnvikmn

Pesiome

lMpeueneHTHOE NpaBO, pacCMaTpUBAEMOE B HAaCTOSLLEN
cTaTbe,NOKa3bIBAET,YTO BbICLUME CyOebHble OpraHbl, KOTOPbIE
aKTMBHO [OENCTBYIOT B BOMPOCax 3almTbl OyHOAMEHTATbHbIX
npaB M MPUHUMMNOB OEMOKPATUW,YaCTO CKIIOHHbI HE 3ameyaTb
HEeKOTOpble HapylleHns n3bupaTenbHoOro npa.a, YTobbl COX-
paHUTb CTabUILHOCTb W OMPEeneNieHHOCTb, a Takke NpaBo
M30paHHOro KaHauaata MNPUCTYMUTb K CBOUM OBS3aHHOCTSM.
Tonbko Cepbe3HblE HapyLUEHUS M30MpaTenbHOro npaea, oo-
NyLLEHHbIE MPU HE3HAYUTENLHON pasHuLEe HabpaHHbIX KaHau-
Jaramn rosiocoB,MOMyT MPUBECTU K MPU3HAHMIO BbIOOPOB He-
JencteuTenbHbiMU. [ogoOHBIA  MoOxod, BrOSIHE HCEH, MocC-
KOSbKY M30upaTenbHble Cropbl BCerga SBAKOTCA MONUTUYEC-
KuMu BonpocamMn. Tem He MeHee Noboe HapyllueHvne mnsdbupa-
TENBLHOrO MpaBa BAWSET Ha JIMMUTUMHOCTbL BbIOOPOB, N PUCK
DN CyOOB 3aK/MOYAETCH B TOM,B KaKOM Mepe HEe3aKOHHOCTD,
amMopasibHOCTb, HECTIPABEA/MBOCTb M pacyeT NpUEMIIEMbI Y
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Kakylo MPeacTaBnsaloT Yrpo3y OCHOBHbLIM MPUHLUMNAM OEeMOK-
paTum, CBOOOOHOMN KOHKYPEHUUN MNONUTUYECKUX MapTUA UK
BEPXOBEHCTBY 3aKOHy. Ecnn cygpl 6yoyT npoposkaTb OTCTY-
naTb,TO O4YEHb CKOPO AEMOKpaTUsi McHesHeT. B HOBbIX AeMOK-
patusiX POSib BEPXOBHbLIX M KOHCTUTYLUMOHHbIX CYOOB OCOOEH-
HO TPYOHa,MOTOMY YTO MX PELUEHMST ABNSOTCA OKOHYaTeSbHbI-
MU. 3aKOH HE YMNPOLLAET CUTyauMio,Tak Kak HEeT gaxke Tpaau-
UMnN, C 4Yero HauvHatb. [lonoxeHne 6onee YCNOXHAETCSH He-
MOJSIHOLIEHHBbIM MPaBOBbLIM  PErySIMPOBaHNEM BbIOOPOB (OCO-
©eHHO B MpedBbIOOPHLIA Nepuod) U cyaebHOro KOHTPOnsa 3a
HMMW, NOCKOSbKY MPU3HaHME BbIOOPOB HEOENCTBUTENbHLIMU
BO3MOXHO TOMbKO MNPU MakKOPUTAPHOW MN30UpaTenbHON CUc-
Teme: nponopumoHanbHas mn3dupartenibHasg cucTtema WCKIIo-
yaeT BO3MOXHOCTb MPU3HaAHUSA BbIOOPOB HEAENCTBUTESbHbI-
Mn. Takas cuTyaums NPeacTaBnsieT OMacHOCTb A1t Pas3BUTUSA
OEeMOKpPaTUYECKNX TPaanuUMiA, HDaBCTBEHHOCTM U crpaBen)v-
BOCTW. [MOSTOMY M3MEHEHUs B U3OMpaTeNbHOM 3aKOHEe Xena-
TenbHbl. TakMm 06pa30M, PACCMOTPEHHbLI aBTOPOM  MNpeLe-
OEHT MOXET C/YXUTb MPUMEPOM TOr0,4TO YECTHOCTb B MOMU-
TMKE 3TOr0 He CTOWT,MOCKOMbKy Ge3HpaBCTBEHHblE KaHamMoa-
Thl, €CNIN OHW HE MepexoasaT rpaHuUbl, 0ObIMHO NoOeXaaloT.
Mopmo6GHbIM Noaxond, CyOOB BAUSIET HA BCHO MOJIMTUYECKYID CUC-
TEMY CTpaHbl W Ha MONUTUYECKYID KynbTypy. BmecTto TOro,
yTOobObl Pa3BMBaTb MOMOXUTENbHLIE CTOPOHbI STUKU W COBpe-
MEHHbIE AemMoKpaTuyeckme Tpaguumm, nogobHoe OTHOLLEeHWE
yrnyonsaeT KpusMC KIacCUY4EeCKOM CUCTEMbI  MOUTUYECKOrO
npeacTaBUTENbLCTBRA.

Ecnn nopoGHbI noaxod SABNSeTcs NpoaosiKUTesbHbIM, TO
OTCYTCTBME HPABCTBEHHOCTU M CMNpPaBenJIMBOCTU MOXET MNpu-
BECTM K OTCYTCTBMIO O0BEpWS,4TO O3Ha4YaeT OTCYTCTBME CO-
LUManbHON IMMMTUMHOCTW,KOTOPast B KOHLUE KOHLIOB MPUBOAUT
K HecTabunbHocTU. [lprMEpPOM MOXET CNYyXUTb pas3BUTUE
3KCTpeMucTcknx naptuin B CnoBakum u lNonbwe. Takum 06-
pasoMm, cyabl AOO/MKHbI OaBaTb MNpeanovTeHne HenpoaosiXn-
TENbHOW HecTabunbHOCTU,KOTOpas B OasbHENLLEM NpUBEOET
K 6onblen crabunbHocTU. KoOHCTUTYuMOHHbIM Cyn Crosa-
KN, BEPOSATHO, cOenan CBOM MePBble Liarn B MNPaBUIbHOM
HanpasneHun,n OyaemM HafedaTbCs,uTO Apyrume cTpaHbl LleHT-
pansHoi EBponbl nocneaytotr npumepy Crnosakun.

0O630p peLlleHnii KOHCTUTYLIMOHHbBIX CYO0B

PeweHnsKoucturyumoHHoroCypna
Pecnyonukunbenapychb

PeweHune KoHcturyumoHHoroCypa
oT15un0oHa2007r.NeP-200/2007 «OnpaBe
duanyeckuxnMuHalOpUaANYECKYIo noMoLlbB

aAMMHUCTpPaTUBHOMIMpoOLecce»

Pe3iome

B cBasu ¢ oOpalleHneEM,B KOTOPOM YKa3bIBAETCS Ha He-
COBEPLUEHCTBO HOPM 3aKOHO4ATeNbCTBa, KacalLlLUXCH
obecneyeHns npaBa PpU3MYECKNX NNL, HA IOPUAMYECKYIO MO-
MOLWb B aAMUHUCTPATUBHOM npouecce, KOHCTUTYLMOHHBIN
Cyn, Ha cBoeM 3acemaHum 15 moHa 2007 1., npoaHanmanpo-
BaB nonoxeHuss KoHctutyumm, lNNpoueccyansHO-UCNONHN-
TenbHoro kopekca Pecnybnukmn Bbenapycb 06 agmuHUCTpa-
TUBHbIX npaBoHapyweHusax (nanee — [MNKoAI), YronoeHo-
npoueccyanbHoro kogekca Pecnybnukn benapycb (panee —
YIK), nHbIX HOPMAaTMBHbLIX MPaBOBLIX akToB Pecnybnukn be-
napycb, OTMETUA CclefyioLlee.

CornacHo 4actu nepBoi ctatbl 62 KOHCTUTYLMU KaxXabIn
VMEET MpaBO Ha PUONHECKYID MOMOLLL /19 OCYLLECTBe-
HUS 1 3aWwmTbl NPaB 1 cBo6Od,B TOM YMCNEe MNPaBO MOMb30-
BaTbCA B /OO0 MOMEHT MOMOLUBIO a[BOKAaTOB U OpPYrux
CBOWX NpeOcTaBUTENEN B CYyAE, MHbIX rOCYOApPCTBEHHbLIX Op-
raHax, opraHax MECTHOrO ynpasfeHus, HA NpeanpuaTusX, B
yuypexaeHnsax, opraHn3aumsx, 06LLeCTBEHHbIX 00beaANHEHUAX
M B OTHOLUEHUSIX C AO/MKHOCTHbIMU MUAMU U FpaxgaHamu.

AHanma cooTteeTcTBytowmx Hopm [MUKOAIT nokasan, 4To
OHV NPenoCTaBNAT Pas3/NYHbIA OOBbLEM MpPaB MO OKa3aHMIO
IOPUONYECKOM MOMOLLUM  y4aCTHMKaAM  aaMMUHUCTPATMBHOIO
npouecca: @uanyeckoe nvuo, B OTHOLLIEHUW KOTOPOro Be-
0EeTCs aAMUHUCTPATUBHBIA MPOLLECC, MOXET CaMOCTOSATESNb-
HO OCYWECTBAATb 3aLUMTY MAM NOJSIb30BATLCS OPUONYECKON
MOMOLLBIO  3aLUNTHUKA, KOTOPbIM MOXET SABMAATbCS TONbKO af-
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BOKaT; B TO Xe& Bpemsa MOTepneBLUMA UMEET MNpaBO MOsb30-
BaTbCA ycnyramy npeacTaBuUTENs,B KayecTBe KOTOPOro Mo-
ryT BbICTyMaTb He TOJIbKO aOBOKaTbl,HO U WHbIE NMUA, KOTO-
pbiM OH OOBEPWUN MNPEeOCcTaBnsiTb CBOM MHTEPECHI.

Tem cambiM HapyllaeTcsl NPUHUMN pPaBEHCTBA BCEX UL,
y4acTBYIOLLUMX B aAMMHUCTPATMBHOM MpPOLECCE,nepen 3ako-
HOM K NpaBo 0e3 BCAKOW ANCKPUMMHALIMM HA PaBHYIO 3ally-
Ty UX MPaB N 33aKOHHbIX MHTEPECOB.

KoHcTuTyumoHHbii Cyg, Takke OTMETW,YTO,B CBOKO O4e-
penb, B YINK, HECMOTpsT Ha TAXECTb BO3MOXHbIX Mocnen-
CTBUIA (OCYyXOEHME K NUWEHMIO CBOOOObI M  MNPUMEHEHME
Opyrmx Mep HakasaHusl), 3akoHogaTtesnb npegycmoTtpen 6o-
Jlee LWMPOKUIA KPYr JNL, OCYLLIECTBNSIONX 3alnTy OOBUHSA-
€MOro,4emM 39TO YCTaHOBNEHO ANS /Mua,B OTHOLLUEHUN KOTO-
poro BedeTcd aaMUHUCTPATUBHBLIA MNPOLECC.

Tak,B cny4ae y4actusi B YrofioBHOM MPOLECCE MO YrosoB-
HOMY [eny,BrnocCneacTBmMn npekpaweHHOMY MpPOoM3BOACTBOM
B CBA3M C MPUMEHEHMEM Mep aaMUHUCTPATUBHOINO B3bICKa-
HMUSA, B KayecTBe 3allUnTHMKaA OOBUHAEMOro ero 6n1M3Koro
POACTBEHHMKA B aAMUWHUCTPATMBHOM npoLlecce 6num3kui
POOCTBEHHMK TEPHAET MpaBO 3alMLLIATb YKa3aHHOE ML, XO-
TS OH paHee y4yacTBOBa/I B 3alUMTE B pPamMKax YrosoBHOIO
Jena m 03HaKOMW/CS CO BCEMM OBOCTOATENLCTBAMU YrOOB-
HOro gena. 3TO MOXET MPMBECTU K 3aTArMBaHUIO PaCcCMOT-
peHus aena,obycnoBneHHOMY HeoOXOOVMMOCTbIO MpuBeYe-
HUA K y4acTuiO B agMUHUCTPATMBHOM MpOLEeCcCe OpYyrux nu,
(B 4acTHOCTW, agBoOKaTa), O3HAKOMJIEHNA KX C MaTepuanamim
Jena n OCyLECTBNEHNA WHbIX MEp.

C yyeTtoM u3n0XeHHOro, KoHCTUTYyuuoHHbI Cya, npeano-
xun TManate npeactasuteneinr HauuoHanbHoro CobpaHus
Pecnybnukn benapycb B uensax o6ecneyeHuss paBeHCTBa
MpaB Ha MNOJyYeHME OPUANYECKON MOMOLUM KakK MNoTepneB-
WNMUN, TaK 1 PUSNYECKMMN NINLAMUN, B OTHOLLEHUN KOTOPbIX
BEeLETCS aAMUHUCTPATMBHBIA NPOLECC,BHECTU COOTBETCTBY-
lowme mameHeHuss u gononHeHust B TMUKOAM. Tpn atom
KoHCTUTyuMoHHbIN Cya, OTMETUN HeobXOaMMOCTb COrnaco-
BaHMs B 3TOM 4aCTW HOPM YroOfIOBHO-MPOLECCYyaslbHOro 3a-
koHogatenoctea n Hopm [MAKOATI.

0630p peLUeHnii KOHCTUTYLMOHHBIX CYA0B

PeweHue KoHctutyumonHoroCypnaor
S5anpena2007r.NeP-199/2007 «OnpaBe
00XXanoBaHUABCYANMUCbMEHHOIo
npeaynpexaeHuss OHapyLweHuun
3aKoOHOOaATEeNbCTBAPESIMTMO3HOMN
opraHvu3auuen»

Pe3iome

KoHctuTyumoHHbli Cyn, Pecnybnunkn Benapycb paccmoT-
pen obpalleHne pPenuUrmo3Hon opraHn3aumn o npa.e obxa-
NioBaHMS B Cy[d, OENCTBUA YMNOMHOMOYEHHOrO MO Aenam pe-
JINMMA N HAUMOHANBHOCTEN, KOTOPLIA BbIHEC €M MUCbMEHHOE
npenynpexaeHue O HapylleHuW 3akoHopaaTenbctBa Pecny6-
nnkn Benapychb.

B o6paweHnn ykasblBanoCb, YTO Cydbl OTKasblBalOT B
NPUHATUM 3asBneHust 06 obXanoBaHM B CygebHOM nopsn-
K€ MNUCbMEHHOrO nNpeaynpexneHnsl, BBIHECEHHOro YMOJHO-
MOYEHHbIM MO Aenam pPenvrin U HaumoHanbHOCTEN (panee
- YNONHOMOYEHHbIA NO AenaMm pPenuruin), MOTMBUPYS OTKa3
OTCYTCTBMEM B 3aKOHOOATENbCTBE HOPM, PEMYIMPYIOLLMX MO-
paOook 06XanoBaHUs Takux OENCTBUIA.

MpoaHannampoBaB nonoxeHnss KOHCTUTYUMKN, MexXayHa-
POAOHBIX OOKYMEHTOB, 3aKOHOB WM OPYrX HOPMATUBHbLIX Mpa-
BOBbIX akTOB Pecnybnukn Benapycbk, KOHCTUTYUMOHHBLIN Cya
OTMETW/, 4TO XOTd B 3aKkoHe O CBOOOAE COBECTU MPSIMO He
NpenycMOTPEHO MpPaBO CyaebHOro OOXaNOBaHUSA MUCbMEH-
HOro npeaynpexneHus, BBIHOCUMOro B aapec pPenvrmo3HOMn
opraHMzauun B Crlyd4ae HapylleHus elo 3aKkoHoAaTeNbCTBa
Pecnybnukn Benapycb, B ITIK umeetrca rnaea 29, npenyc-
MaTpuBaloLas MOpPsAoK OOXaNoBaHUS OENCTBUN OOMKHOCT-
HbIX UL, YLLEMASIOWMX NpaBa opUaNHECKMX L.

KoHcTnTyumoHHbin Cyn, paHee B CBOMX 3aK/IKOYEHUSIX OT
24 mioHa 1998 r.,or 13 maa 1999 r. n exerogHbIXx NocnaHu-
fIX O COCTOSHUM KOHCTUTYLMOHHOWM 3aKOHHOCTU B Pecnybnu-
ke benapycb HeogHOKpaTHO OOpallan BHMMaHME Ha MpPsMoe
nencteme 4yactm nepBon crtatbn 60 KoHcTuTyummn B cuny
TpeboBaHuit, 3akpenneHHbix B ctatbe 137 OCHOBHOro 3ako-
Ha, yka3biBas, YTO MpPaBO Ha CyAeOHyl0 3amuTy OTHOCUTCS K
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0OLIENPU3HAHHBIM  NPUHLUMNAM  MeXAyHapooHOro npaea,
npuoputeT KoTopbix Pecnybnuka bBenapycb cornacHo
cratbe 8 KOHCTUTYUMM Npu3HaeT M obecrneumBaeT COOTBET-
CTBME UM 3aKOHOOATEesIbCTBA.

KoHctuTyumoHHbin Cyn, B peweHun ot 05.04.2007T.
NOATBEPAMN BbICKA3aHHYIO MPaBOBYID MO3ULMIO O MNPAMOM
nencteum Hopmbl ctatbn 60 KoHctutyumn Pecnybnukn be-
napycb, rapaHTUPYIOLLEN B TOM 4YUCNE WU IOPUONYHECKUM JIN-
LamM npaBoO Ha cydebHylo 3almTy.

00630p peLIeHNin KOHCTUTYLMOHHbBIX CYAO0B

Pe3iome pewneHnm
KoHcTtutyumonHoroCynayYkpaunHboli

PeweHne KoncturtyyumonHoroCynaYkpauHbino
Aenyo6opuumnanbHOMTOJIKOBAHUNNOJIOXKEHUS
yactunartomctarbu203akoHa YKpauHbl
«Ocypnoyctpoinctee YKpauHbl»
NMOKOHCTUTYLUOHHOMYNpPEeACTaBJ/IEHUIO
BbicwerocoBeTalwocTUunm (Aenoo06 yBoOJIbHEHUN
CyAbUCaAMWUHUCTPATUBHON A0JIXKHOCTH)
oT16mMan2007ronaNe1-pn/2007

BbiBOAbI

MonoxeHne yactn naton crtatet 20 3akoHa YkpauHbl «O
CyOOyCTponcTBEe» He oTBevaeT KOHCTUTYUMM (NPU3HAHO HEKO-
HCTUTYLMOHHBIM),COrnacHO KOTOPOMY npeacenartenb cyna,3a-
MeCTUTENb Npeacedarens Ccyda HasHa4aloTCs Ha OODKHOCTb M
0CBOOOXOAOTCA OT AO/MKHOCTK [Mpe3naeHTom YkpauHbl.

KpaTtkoeunanoxeHue:

CybbekT npaBa Ha KOHCTUTYLUMOHHOE MpeAcTaBieHne -
Bbiclumin coseT toctuumm - obpatuncad B KOHCTUTYLIMOHHBLIN
Cyn ¢ xopmaTarcTBOM AaTb OpULMaNbHOE TONKOBaHWE MOMo-
XeHus Yactu naton ctatbk 20 3akoHa «O cynoycTpowncTBe»
(nanee — 3akoH) “cyopst MOXET ObITb OCBOOOXOEH OT aaMu-
HUCTPATUBHOW [OOMMKHOCTU (KpOMe aAMUHUCTPATUBHBIX
nomkHocTelr B BepxoBHom Cyae) B nopsioke, onpeneneHHOM
HacCTosLWEN CTaTben, Takke Mo uHuumatmee Bbicliero cose-
Ta toctruuyn®,

KoHcTutyumsa npepoctaBuna [lpesnaeHty YkpauHbl psag,
MOMTHOMOYMA OTHOCUTESNIbHO OpraHn3aumn mn [esaTenbHOCTU
cynebHon Bnactu. lNpe3anaeHT YKpauHbl MMEET MNpaBO B MO-
psanke,onpeneneHHoM 3akOHOM, Ha3HadyaTb Ha OO/MKHOCTU W
ocBobOXaAaTb OT AO/MKHOCTEN TpeTb coctaBa KoHCTUTyuu-
oHHoro Cyna, 06pa30BbIBaTh Cyabl, OCYLLUECTBNATL MNEpPBOE
Ha3HayYeHMe Ha [OO0/MKHOCTb NPOPECCUOHANBHOIO CyabW
CPOKOM Ha MATb JIET U OCBOOOXOATb €ro OT 3TOM AO0MKHOC-
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M. OgHako MOMHOMOYMS HasHavaTb Cydbl0 Ha JO0JHKHOCTb
npencegartens cyna, 3aMectutenst npeacejarens cyga u
oCcBOOOXOaTb €ro OT 3Tor AomkKHOCTU KoHctutyuusa [Mpeau-
OeHTy YkpavHbl He npepocTtaBunia. CornacHo nyHkTy 31 vac-
™M nepBon ctatbn 106 KoHCTUTYuMK nonHomoums [lpesn-
neHTa onpenensaTca ToNbKo OCHOBHbIM 3aKOHOM.

MpepoctaBnenve [pe3naeHTy YkpauHbl 4acTblo NSATOW
ctatbk 20 3akoHa MOMHOMOYMIA Ha3HayaTb CyObl0 Ha [OOMK-
HOCTb Mpenceparens cyna,3aMecTuTens npeacegarens cy-
0a,a Takke ocBoboXaaTb ero OT 3TOW OOS/HKHOCTM MpPOTUBO-
peunt ctatbe 106 KoHcTuTyumn.

KoHCcTuTyumoHHbIn Cypn, cuMTaeT,yTo BOMPOC O HasHaye-
HUM Ha [OOMKHOCTb Npeacepartens,3aMecTuTens npeacena-
Tens cyga M ocBOOOXOEHME €ero OT 3TOM AOMKHOCTU (Kpome
aAMWUHUCTPATUBHBLIX OO/MKHOCTEN B BepxoBHom Cyne) nonx-
Hbl OblTb yperynMpoBaHbl B 3aKOHOAATENbHOM MOPSAKE.

KoHcTUTYuMoHHbIM  Cyn, Mcxoamut n3 TOro, YTO MOJSIOXEHVE
yactm ndaTon cratbi 20 3akoHa OTHOCUTENBHO ydacTusa Bhic-
LUero CoBeTa CTMUMM B PeLleHnM Bornpoca 06 ocBobOXaeHUN
Cyaobu OT aAMWHUCTPATUMBHOW O0MKHOCTU,TECHO CBA3aHO C MO-
noxeHnem aTo Yactn crtatbk 20 3akoHa, KOTopoe MPU3HAHO
CyOooM  HEKOHCTUTYUMOHHbIM.  BBmay aTux 06CTOATENLCTB
npakTnyeckass HeobXxoAMMOCTb B O(GUUMASILHOM  TONKOBaHMU
MosIOXKeHUs1 YacTn naTol ctatek 20 3akoHa,aBnsoLIeeca npeq-
METOM KOHCTUTYLIMOHHOIO NpeacTaBneHns, oTnagaer.

PeweHneKoHcturyumoHHoroCypaYkpauHbino
AaenyocootBeTcTBUMKOHCTUTYUMNYKPaAUHDI
(KOHCTUTYLLMOHHOCTMU) NOJIOXXEHUN4YacTunepBomn
ctatbm 10, nyHKTa34aCcTUBTOPOM,4acTen
natoun,wecrtoncrarbmi1,crarbm15,4acTtunep-
Bouctatbm17,ctaten24,nyHkra3pasgenaVl
“3aknountenbHble NoNIoXeHUus” 3akoHa
YkpauHbl “OnonutudeckuxnapruaxeyYkpavHe”
NMOKOHCTUTYLMOHHOMYTPEACTaBJIEHUIO
70HapoaHbIXaenyTaToBYKpauHbl (Aenoob
00pa30oBaHUMNONUTUYECKUXTNTAaPTUNBYKpPauHe)
oTt12unoHa2007ropaNe2-pn/2007

O630p peLleHnii KOHCTUTYLIMOHHbIX CYO0B

BbiBOADI:

1. MNpusHatb He cooTeeTCTBYIOWMMM KoHCTUTYUUK Ykpa-
WHbl (HEKOHCTUTYLIMOHHBIMUW) MONOXEHNA 3akoHa YKpauHbl
“O NonUTUYECKMX MapTUsSX B YKpaunHe”:

- yactn nepson ctatb 10,a MMEHHO CNOBOCOYETaAHME “n
He MeHee 4YeM B OBYX TPETAX parioHOB” nepen cnosamm “AB-
TOHOMHOM Pecnybnukn Kpbim”;

- yactTu wecton ctatbm 11 oTHOCUTENBHO ObecneyeHns
obpa3oBaHMa N perncTpaumm NONUTUHECKON MapTMEN CBOUX
06nacTHbIX, FTOPOACKNX, PANOHHBIX OpraHM3auui, Kpome “B
fonbluMHCTBE 0OnacTein”,n obsasarenbHoro obpaz3oBaHUs U
perncrTpaumm STuUX opraHmMsaumini B ABTOHOMHON Pecny6nu-
ke Kpbim.

2. lMpusHate cooTtBeTCcTBYOWMMN KOHCTUTYUMM YKpanHbI
(KOHCTUTYLIMOHHBIMM) MOMOXeHnss 3akoHa YkpauHbl “O mno-
NINTNHECKNX NapTusiX B YKpavHe”,a WUMEHHO:

- yactn nepeon ctatbn 10,KpoMe CNOBOCOYETAHUS “N He
MeHee 4eM B [OBYX TPeTsxX paroHOB” nepepn croBamMu “ABTO-
HOMHOM Pecnybnmkn KpbiM”, MPU3HAHHOIO HEKOHCTUTYLM-
OHHbIM B COOTBETCTBMM C ab3auemM BTOpPbIM MyHkTa 1 3TOro
PelweHuns;

- NyHKTa 3 4acTu BTOPOW cTatby 11,COrNacHO KOTOPOMY
ONsg pernctpaumm nonaMtudeckon naptmm B MuHUCTEPCTBO
loCcTMUMK YKpavHbl NPEeACTaBndaloTCa “noanucu rpaxaaH Yk-
paunHbl,cOOpaHHble B COOTBETCTBUN C TPeboBaHUAMU HACTO-
Auero 3akoHa B MOLAEPXKY PELUEeHWst O CO34aHuM MNOAUTU-
YECKOM MapTUM W yOOCTOBEPEHHLIE NMLAMU, COOMPaBLLNMM
noanmcn’;

- Yactn naTton crtatbk 11,cornacHo KoTopon “pasmep pe-
rMCTpPaLUMOHHOro cbopa ycTaHaBnuBaeTca KabuHeTtom Mun-
HUCTPOB YKpauHbI”;

- 4aCTn wwecTon crtatbl 11,KpOME NONOXEHUA, NPU3HAH-
HbIX HEKOHCTUTYLUMOHHLIMW B COOTBETCTBUM C ab3auem
TPeETbMM NyHKTa 1 3TOrO0 PelueHus;

- cratbn 15:

“He ponyckaetcs dUHAHCMPOBaHME MNOAUTUHECKMX MNapTWiA:

1) opraHamu rocygapCTBEHHOW BracTu W opraHamu
MECTHOIO CamoyrnpasfiEHUs, KOOME CJly4aeB, YKa3aHHbIX 3a-
KOHOM,;
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2) rocynapCTBEHHbIMY M KOMMYHasIbHbIMU NpeanpuaTus-
MU, YHPEXAEHUSAMN 1N OpraHusauusaMmn,a Takke npegnpusaTi-
MM, YUPEXOEHUSIMN M OpraHn3auusiMn, B UMyLLLECTBE KOTO-
pbIX €CTb Oonn (nauv,akuymn),aBnsioLLMECs rocynapCTBEHHOMN
M0 KOMMYHasnbHOWM COBCTBEHHOCTLIO, UM  NpUHaAnexa-
wme HepesnpeHTam;

3) WHOCTPaHHbIMM TFOCYyOapCTBaMM U WX FpaxkgaHamu,
npeanpuaTUIMn, y4pexXgeHnsaIMm, opraHmn3aumamu;

4) 6naroTBOPUTENIbHLIMA U PENUTMO3HLIMU O0ObEANHEHN-
MU N OpraHn3aumsiMm;

5) @aHOHMMHBIMM NMUAMW AU MOA, NCEBAOHUMOM;

6) nonuTUYecKMMU MapTUSMK, HE BXOOAWMMM B M3bupa-
TenbHbIA 6N0K MOMUTUYECKMX NAPTUIA.

MHdopmMaums O MOCTYMIEHMN Ha CYET MNOMUTUHECKOWN
napTU1 CpPeacTB, 3anpeLlleHHbIX HACTOoAWMM 3akOHOM, A0-
BOOWTCS COOTBETCTBYIOLLMM OaHKOBCKMM Y4YpexaeHnem [no
ceBefeHnsa MuHucTepcTBa lOCTULMK YKPanHbI.

CpencTea,KoTopble NOCTYNWAM MONUTUYECKUM MapTUSM C
HapylweHnemMm TpeboBaHWA, NMPenyCMOTPEHHbIX HACTOALLMM
3aKOHOM, NePeYNCnaioTCa NoNUTUYECKUMN naptmsmm B [o-
Cy[ApCTBEHHbIN BIOMKET YKpanHbl WU B3bICKMBAOTCA B [O0-
X0[, rocygapcTea B cynoebHoM nopsigke”;

- yactn nepson ctaten 17 (B pepakuumn ot 5 anpens 2001
roga), COrnacHo KOTOpPOW “nonmtuydeckasl naptusa obsisaHa
€XerogHo onybnnkoBbiBaTb B OBOLLErOCYOapCTBEHHOM Cpef-
CTBE MacCOBOMN MHpopMaumn GUHAHCOBBLIA OTYET O O0X0OaX
N pacxojax, a Takke OTYeT 00 MMYLLECTBE MONMUTUHECKON
naptum’;

- cTatbh 24:

“B cnyyae HeBbINOSIHEHUS MONUTUYECKON napTnen Tpebo-
BaHWS 4YacTW LecTor cTtatbM 11 HacToswero 3akoHa, 0bHa-
PYXEHUSI B TEYEHME Tpex NieT CO OHS pernctpauym nonvtun-
4eCckOM MapTuUM HEOOCTOBEPHbLIX CBEOEHW B MPEeOCTaBfEH-
HbIX Ha PErncTpaumio OOKYMEHTax, HEBbLIABUXEHUS MOANTU-
YecKoM napTUeNn CBOMX KaHOMOATOB Mo Bbibopam [pesnaoeH-
Ta YkpavHbl 1 BblOOpamM HapoAHbIX OenyTaTtoB YKpauHbl B Te-
yeHne OecsaTn NeT opraH,3aperncTpmMpoBaBLUMA NOMUTUYEC-
Kyl0 MnapTuio, 0O/KeH obpatutbess B BepxoHbit Cyn, Ykpan-
Hbl C NpencTaBfieHneM 06 aHHYMPOBaAHUN PErncTpauyiOHHO-

0630p peLUeHnii KOHCTUTYLMOHHBIX CYA0B

ro ceBuoetenbcTea. [pyrme OCHOBaHUS O aHHYNMPOBaHWUSA
PErncTpaumMoHHOro CBUOETENLCTBA HE [OOMyCKaloTCs.

PeweHnne BepxosHoro Cyma YkpauHbl 06 aHHynMpoBaHN
PErncTpaLmMoHHOr0 CBUOETENLCTBA MNOJNTUYECKON MNapTum
BSIEYET MpeKpaLleHne OeaTeNbHOCTU MONUTUYECKON NapTuu,
pPOCMNYyCK €ee PYKOBOASALMX OpraHoB, 001aCTHbIX, FTOPOACKUX,
PafiOHHbIX OpraHM3auuii 1M MNEPBUYHBIX S4€eK W OpYyrux yc-
TaBHbIX 0OpPa30BaHUI MOMUTUYECKON MNapTUN, NpeKpaLleHne
YyfleHCTBa B MONUTUYECKOW napTumn”;

- nyHkta 3 paspgena VI “3aknoountenbHble MONOXeEHUs”,
COrflacHO KOTOPOMY “MOSIMTUYECKUM MaAPTUSM He no3gHee
YyeM Yepe3 OAOMH rog nocne npoBedeHus Gnvkamwmnx no
BPEMEHM TMOCME BCTYMNEHUS B CWYy HacTtoswero 3akoHa
BbiOOpoB B BepxoBHyto Pagy YkpauHbl OCYyLIECTBUTbL HEOO-
XO0OUMblE Mepbl C UENbio 06ecneyvyeHust BbINOSIHEHUS Tpe-
6oBaHWMI HacTosiwero 3akoHa,BHECTUM HeobxoaMMble YTOuY-
HEHNs1 B YyCTaBHble OOKYMEHTbl U NpeactaButb UXx B MuHUC-
TEPCTBO OCTULMMN YKpauHbl”.

KpaTtkoeunanoxeHue:

CybbekT npaBa Ha KOHCTUTYLMOHHOE MpeAcTaBleHne -
70 HapoaHbIX aenyTaTtoB YkpauHbl - obpatuncd B KoHcTuTy-
UMOHHbIN Cya, YKpauHbl C XOOaTaiCTBOM MPU3HaTb HEKOHC-
TUTYLUMOHHBIMU MONOXEHUST YacTu nepBon ctatem 10,nyHKTa
3 4acTm BTOPOW, YacTen n4aTon, wecton cratbk 11, cTaTbun
15,4acTn nepsBon cratbn 17,ctatbm 24,nyHkta 3 pasgena Vi
“BaknounTtenbHble nonoxeHuns” 3akoHa YkpauHbl “O nonn-
Tnyeckux naptmax B YkpauHe” ot 5 anpend 2001 roga Ne
2365-1ll (nanee - 3akoH).

MpaBo rpaxgaH Ha cBO6GOOy OOLEOAMHEHMS B MONUTUYECKUNE
napTmm Qs OCYLLECTB/IEHMS M 3alUMTbl CBOMX MpaB M CBOOOA,
WU YOOBNETBOPEHUSA MOAUTUHECKNX, SKOHOMWUYECKNX, COLMalb-
HbIX, KyNIbTYPHbIX U UHBIX MHTEPECOB OMpPEenensieTcsd u rapaH-
Tmpyetca KoHctutyumen YkpauvHbl (4acTb nepsas cratbn 36).

MonoxeHne 4acTn BTOpPOKM cTatbl 3 3akoHa, cornacHo
KOTOPOMY MOAUTUHECKME MapTuM B YKpamHe CO34aloTcsd U
OENCTBYIOT TOJIbKO CO BCEYKPauHCKMM CTaTycOM, COOTBET-
CTBYET KOHCTUTYUMOHHBIM HOPMaM, KOTOPbIE rapaHTUpPYoT
cBo6OOy MOAUTUYECKON OeATeNbHOCTU, He 3anpeLleHHON
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KoHcTuTyumen un 3akoHamu YkpauHbl (4acTb 4eTBepTas
ctatbk 15), npoBo3rnawanT HeoTYYXOAeMOCTb U HepyLUu-
MOCTb NMpaB U cBOOOA 4enoseka (cTatbd 21),ycTaHaBnuBa-
0T MpaBa Kaxaoro 4YenoBeka Ha CBOOOAHOE pas3BUTUE CBO-
€M NMYHOCTU, ECNN MPU 3TOM HE HapyLlaloTCs npasa U CBO-
6oabl opyrux nogen (ctatba 23).

KoHcTuTyuuoHHbii Cyn YKpauHbl CYMTaET, YTO MOSoXe-
HMe 4Yactm nepBoit ctatbm 10 3akoHa O HeoH6XxOAMMOCTU
NOOLEPXKN CO34aHUS MOANTUYECKOM MnapTuM NoAnncaMm
HE MEHee [OEeCATM ThiCad rpaxgaH YKpauHbl aBNSETCH OoKa-
3aTeNbCTBOM BOMOWEHNSA KOHCTUTYUMOHHBIX OCHOB [O€es-
TEeNnbHOCTM OfHOW M3 ¢PopM O0OLECTBEHHOro 0ObeAuHEHUS
N rapaHtuen obecnevyeHmss UMeEHHO OO6LLerocyaapCTBEHHO-
ro craryca NoAnUTUYECKON CUbl U CO3O0aHUE PaBHbIX MOTEH-
LUManibHbIX BO3MOXHOCTEN O/ BCEX MNONUTUHECKUX MNapTUi.

YctaHoBneHHble cTaThert 15 3akoHa orpaHuyeHusi, cor-
NlaCHO KOTOPbIM He gonyckaeTcd GUHaHCUPOBAHME MOMNTU-
4YeCKMx MNapTuin opraHamy roCyOapCTBEHHOM BNactu U MeECT-
HOro camoynpaeneHns (KPOMe CIy4aeB, yKa3aHHbIX 3aKo-
HOM), FOCYAapPCTBEHHBIMN U KOMMYHasTbHbIMW MPEeanpuUsTUs -
MU, aHOHUMHBIMW JILAMW 1 OPpYyrMMn  cyObekTamu, npexae
BCEro 3aknagplBaloT paBHblE MPEOnocbUIKA Ons  OesTesb-
HOCTM BCEX MOJIMTUYECKMX MapTUiA, OOMKHbI 0becneynTb 3a-
wMTy NpaB 1 ceBobod, OPYrux JOOen, KOTopble He SBNAOTCA
yneHaMmn STUX MNOSITUHECKNX OObEedMHEHWIA.

KoHCcTUTYLMOHHBLIN Cya, YKpauHbl UCXOOMT M3 TOro,4to 3a-
KoHoZaTenb MMEET npaBO Ha OcCHoBaHuM KoHcTutyuumn Ykpa-
MHbl N MEXAyHapOoOHO-NPaBOBLIX aKTOB, PaTUGULMPOBAHHBIX
YKpauHon, BONONMHUTENBHO YPEryNMpOBaTh MPaBOBOW CTaTyc
NOSINTUYECKNX MAapPTUA MyTEM YCTAHOBMEHUS HOpMamu 3ako-
Ha npouenypbl VX CO3haHud, Nopsiaka rocynapCTBEHHOW pe-
rMCTpauun 1 KOHTPONSa 3a WX OEATENbHOCTbIO, HO MpU YCIo-
BUW, ECIM OTU HOPMbl HE Cy3aT OOBLEM KOHCTUTYLMOHHbIX
npaB Ha cBobomy OObLEOMHEHUST B MOAUTUYECKME MapTUM U
He COenalT HEBO3MOXHLIM peanMs3aumio npaBa Kaxgoro Ha
NPOSIBNEHME CBOEN MNONUTUYECKON MNO3MLNN.

CornacHo crtatbe 133 KoHCTUTYyUMM YKpauHbl cUCTEMY af-
MUHUCTPATUBHO-TEPPUTOPUANBHOIO YCTPOMNCTBa YKpauHbl
cocTtaBnaoT: ABTOHOMHas Pecnybnuka Kpbim,24 obnactu,ro-

0630p peLUeHnii KOHCTUTYLMOHHBIX CYA0B

pooa KneB n Ceactonosnb. KoHCTUTYuus YkpauHbl, Mpenoc-
TaBngs ABTOHOMHOW Pecnybnuke KpbimM 0cobbiti cTtaTyc, oa-
HOBPEMEHHO MPOBO3r/allaeT ee HEOTLEMIEMOW COCTaBHOMN
yacTblo YkpauHbl (cTatbd 134) M MMEHHO MNO3TOMY He yCTa-
HaBMBaEeT aBTOHOMMU CreumanbHbiX npedepeHunin OTHOCU-
TENbHO MNPEMMYLLECTB B BOMpocax GopMMpOBaHMS MONNTU-
YecKnx MapTWiA nepen, OApyrmMn cyobekTammn agMMHUCTPATUB-
HO-TEPPUTOPUANIBHOINO YCTPOMCTBA YKpamHbl U HE OTHOCUT K
ee BeOeHuio Nobble BOMPOCHI, CBA3aHHbIE C CO3OaHMEM WUn
OESATENbHOCTLIO NONNTUYECKUX napTui (ctaten 137,138).

BblioeneHvne ABTOHOMHOM Pecnybnukn KpbiM B 4actu
nepsori ctatbn 10 3akoHa M3 00WEro yYncna cybbekToB yka-
3aHHOMN CUCTEMbI YCTPOMCTBA HapyllaeT KOHCTUTYLIMOHHbIN
MPVHUMIN paBEHCTBA BCEX rpaxdaH YKpauHbl B 3aBMCMMOC-
M OT MecTa X NPOXWBAHUS.

Takaa nosuvuus cooteeTcTByeT PeweHntio KOHCTUTYLIMOH-
Horo Cyma YkpauHbl oT 3 mapta 1998 ropa Ne 2-pn/98 (oe-
N0 06 oObeaMHeHUsIX rpakaaH B ABTOHOMHOW Pecnybnuvke
KpbiM), B KOTOPOM MOAYEPKMBAETCH, YTO K BeOeHMO ABTO-
HOMHOWM Pecnybnukn KpbiM He OTHECEHO HOpMaTWBHOE pe-
rynMpoBaHME BOMPOCOB CO30aHUS U OEATENIbHOCTU MNOANTU-
YeCcKkux napTuin,a Takke OTMEYAaeTCs,yTO CO34aHME NOMUTU-
YECKMX MAPTUA C OBLLUEKPLIMCKUMM CTaTyCOM [Afi XUTEnemn
b ABTOHOMHOM Pecnybnvkm KpbiM He COrnacoBbIBAETCS
C MPUHUMNAMMN, YCTAHOBNEHHBIMU 4acTaMN MEPBOW, BTOPON
ctatb 24 KoHCTUTyumMn YKpawHbl, COrTaCHO KOTOPbIM rpax-
JaHe YkpauHbl MMEIOT PaBHblE KOHCTUTYLUMOHHbIE npaBa W
cBOOOObI M He MOXET OblTb MPUBUNErWIA W OrPaHNYEHUI
npas 1 cBoOOA rpaxnaH, B 4aCTHOCTM B 3aBMCUMMOCTU OT
MecTa UX MNPOXMBAHMSI.

PeweHne KoHctutyumoHHoroCypnaYkpaunHbli
nopenyocooTBeTCTBUMKOHCTUTYLUUMN YKPaUHBI
(KOHCTUTYLIMOHHOCTU) NEPBOronpeaNoXeHus
nyHkTta2paspenall “3axkniountenbHbie
nonoxeHna” 3akoHaYkpauHbl “OBHeceHun
N3MeHeHMnBCcTaTbio 43 3akoHa YKpauHbl
“OnNeHCMOHHOMO0OGeCcne4eHUMBOEHHOCTY)XaLLUX,
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JIMLHa4YanbCTBYKOLWEronpsaaosorococraBsa
OPraHOBBHYTPEHHUXAEJIMHEKOTOPbIX APYIruX
nmu”’unoo6odmunManbHOMTOJNIKOBAHUM
noJsioXXeHunyacTtutTperbenmcraron43,crartem
51,55,4yacTtuTtpertbenictatbu63 3akoHa
YKkpauHbl “OneHCMOHHOMOGecneYyeHun nuu,
YBOJIEHHbIX U3 BOEHHOMN CNYXObl, UHEKOTOPbIX
aApyrmxnuu”,06o0puunanbHOM TONIKOBaAHUMN
noJsioXXeHunyacTtutTperbenmcraron43,crarem
51,55,4yacTtuTtpertbenictatbu63 3akoHa
YKkpauHbl “OneHCMOHHOMOGecneYyeHun nuu,
YBOJIEHHbIX U3 BOEHHOMN CNYXObl, UHEKOTOPbIX
APYruxXnumuy”’ NnOKOHCTUTYLMUOHHbIM
npeactasneHnam51mn48 HapoaHbIX
AenytatoBYKpauHbl, aTakXe 3a
KOHCTUTYLUOHHbIMUOOpaweHnammKomurtera
no3awmuTe npaBBOEGHHOCYXAalUX
paboTHMKOoBMUHNCTEpPCTBAaBHYTPEeHHUxaen
YKpauHbinCnyXx0b16e30nacHOCTU YKPauHbl
“3acnpasepgnuBocTtb”,MapTunpasentusa,
npaBo3almUTbiHErocyaapCTBEHHbIXOPraHu3auumn
YkpauHbl “MapTuanpaBo3awmnTtbl”, YKPpauHCKOro
colo3aBeTepaHoBAdraHucraHa,rpaxaaH
TokapaCtenaHaCemeHoBu4a, MopaaHoBa
dununnad®eopocbeBuya(pgenoonepepacuere
NEeHCUMN BOEHHOCYXallux)
oT14mn0oHa2007ronaNe3-pn/2007

BbiBOADI:

1. lMpusHate cooTBETCTBYIOWMM KOHCTUTYUUM YKpauHbI
(KOHCTUTYLUMOHHbBIM) NEPBOE MPEeLsIoXeHVe MNyHKTa 2 pasfne-
na Il “3aknountensHble nonoxeHns” 3akoHa YkpauHbl “O
BHECEHUN U3MEHeHM B cTaThto 43 3akoHa YkpauHbl “O
NEHCUOHHOM 0OOecnevyeHnn BOEHHOCNYXaLUMX, 1L, Hadaslb-
CTBYIOLLEIO M PSOOBOr0 COCTaBa OPraHOB BHYTPEHHUX OEn U
HekoTopbIX Apyrvx numy” oT 15 moHa 2004 rogpa Ne 1769-I:
“YCTaHOBUTDL, YTO MLA, KOTOPbIM paHee Ha3Ha4yeHbl MEHCUM
cornacHo 3akoHy YkpauHbl “O NeHCUOHHOM obecnevyeHnn
BOEHHOCNYXaLluMX, NL, Ha4YaNbCTBYIOLLEro N psgoBOro COC-

0O630p peLlleHni i KOHCTUTYLIMOHHbIX CYO0B

TaBa OpPraHoOB BHYTPEHHUX OEN W HEKOTOPbIX APpYyrx nuy’”,
MMEIOT MPaBO Ha MnepepacyeT MEHCUA C YHETOM MOSIOXEHNA
atoro 3akoHa M Bbimnarty 50 NpoOUEHTOB NepeyYncneHHomn
neHcum ¢ 1 qaueapsa 2005 ropa, a ¢ 1 aHBapa 2006 ropa —
100 NpPOLEHTOB MNEPEYNCNEHHON NeHcun”.

2. lMNpekpatnTb KOHCTUTYUMOHHOE MNPOU3BOACTBO MO OEeny
00 oduuUManbHOM TONKOBAHUM MOJIOXEHUA 4YacTW TPETbEN
ctatbk 43,ctatenn 51,55,4actn TpeTtbelr crtatbm 63 3akoHa
YkpavHbl “O MEHCUMOHHOM 006eCneyeHnn NuL, YBONEHHbIX U3
BOEHHOW CNyX0bl, U1 HEKOTOPbIX OPYrMx nny’ Ha OCHOBaHWMU
nyHkta 3 ctatbk 45 3akoHa YkpauHbl “O KOHCTUTYLMOHHOM
Cynoe YkpauHbl” — HenoaBeooOMCTBEHHOCTb KOHCTUTYUMOH-
HoMy Cyay YkpanHbl BOMPOCOB, MOOHATLIX B KOHCTUTYLIMOH-
HbIX MNpeacTaBneHnsX M obpaweHusx, 1 § 51 PernameHTa
KoHctuTyumonHoro Cyma YkpawHbl.

KpaTtkoeunanoxeHue:
CybbekTbl MpaBa Ha KOHCTUTYLMOHHOE NpeacTaBiieHne —
51 n 48 HapogHbix pOenyTtaToB YKpauHbl — 0OpaTuInUChb B

KoHctuTyumoHHbin Cyn, YkpanHbl C xogaTaicTBaMm MpusHaTb
nepBoe npenJiokeHe nyHkta 2 pasgena Il “3aknounrtens-
Hble nonoxeHns” 3akoHa YKpauHbl “O BHECEHUU WU3MEHEHUN
B ctatbto 43 3akoHa YkpauHbl “O NeHCMOHHOM obecreveHnn
BOEHHOCAYXaLUUX, ML, HA4YaNbCTBYIOLLErO N PSAO0BOro cocrta-
Ba OpraHOB BHYTPEHHUX AEN M HEKOTOPbIX Opyrnx nuy’ ot 15
mioHsa 2004 ropa Ne 1769-IV (nanee — 3akoH Ne 1769-1V) He
cooTtBeTcTBylOWMM  KOHCTUTYUMN  YKpauHbl (HEKOHCTUTYLM-
OHHbIM), U1 NPenocTaBuUTbL OdurUManbHOE TOJSKOBaAHWE MONMO-
XEHMN 4YacTn TpeTben ctatbmn 43,ctatenn 51,55,4actn TpeThb-
el cratbm 63 3akoHa YkpauHbl “O neHcMOHHOM obecnede-
HUAN AL, YBONMEHHBIX U3 BOEHHOW CIYXObl, M HEKOTOPLIX OPY-
mx oy’ ot 9 anpens 1992 ropa Ne 2262-XIl (panee — 3a-
koH Ne 2262-Xll),cyObekTbl NMpaBa Ha KOHCTUTYLMOHHOE 06-
paweHne — KomuTeT Mo 3awmte npaB BOEHHOCYXaLWX W
paboTHMKOB MuHUCTEPCTBA BHYTPEHHUX [Oen YKpauHbl U
Cnyx6bl  ©6e3onacHocTM  YkpaumHbl “3a  cnpaBegiMBOCTL”,
MapTnsa pasBuTUS, NpaBO3aLLMTbl HEFOCYOAPCTBEHHbIX Opra-
HU3aunin YkpauvHbl “lMaptma npaeBosawmTtbl”, YKPaNHCKUI Co-
103 BeTepaHoB AdraHucTtaHa,rpaxpgaHe Tokapb C.C.,Mopna-
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HoB [1.(P. - npemoctaBuTb OdULUMANIbHOE TOJIKOBaHWE MOJO-
XXEHWIM 4YacTn TpeTber ctatbn 43,ctaten 51,55,4actn TpeTb-
el cratbh 63 3akoHa Ne 2262-XIl.

CornacHo nepBoMy npemiokeHUo nyHkTa 2 paspena |l
“BakntounTtenbHble nonoxeHus” 3akoHa Ne 1769-IV nuuya,
KOTOPbIM paHee Ha3HaYyeHbl MEHCUU,UMEIOT NPaBO Ha WX Mne-
pepacyHeT ¢ y4eTtoM nonoxeHun 3akoHa Ne 1769-IV u Bbin-
nary 50 NpoOUEHTOB NEepeyYncneHHonm neHcum ¢ 1 gHBaps
2005 ropa,a ¢ 1 aneapa 2006 roga - 100npoueHTOB nepe-
YNCNEHHOW NEHCUN.

Cratba 22 KoHCTUTYUMM YKpauHbl COOEPXWUTCA B pasge-
ne ll,B KOTOPOM 3aKpenseHbl OCHOBHblE MpaBa W CBOOOApI
yenoBeka U rpaxpaHuvHa. MpaBo Ha NeHCMOHHOe obecrieve-
HME NMua SBMSIETCA COCTABHOM MpaBa Ha COUVaibHYIO 3a-
wmTy, npegycmMmotpeHHon KoHctutyumen VYkpauHbl. Mexa-
HMU3M peanu3aumm 3TOro NpaBa BOEHHOCYXXAaLWMX U HEKOTO-
pbIX AOPYrX KaTeropui nuL, YCTaHOBMEHHbIA 3akoHOM Ne
2262-XIl, onpepensieTr ycnoBus, HOPMbl M MNOPSOOK Takoro
NEHCUOHHOro obecnevyeHus.

KoHcTuTyuroHHbin Cyn, YKparHbl B MOTMBUPOBOYHOIM Yac-
™ cBoero Pewenns ot 11 oktadpsa 2005 ropa Ne 8-pn/2005
(eno o6 ypoBHE MEHCUN KN EXEMECSAYHOTO MOXWU3HEHHOIO
OEHEeXHOro cogepXxaHus) koHcTaTupoBan: “CopepxaHue
npae 1 cBobon, YenoBeka - 3TO YC/IOBUSI U CPEACTBA, KOTO-
pble onNpenensioT MatepuasbHble N OyXOBHbIE BO3MOXHOCTU
yenoBeka, HeobxoauMble ONs yOOBNETBOPEHNSA MNOTPebHOC-
TE €ero CyllecTBOBaHWS M pas3sutug. OObemM npaB 4yenoBe-
Ka - 9TO KOJIMYECTBEHHbIE OKA3aTENN COOTBETCTBYIOLLMX
BO3MOXHOCTEN, KOTOPbIE XapakTeEPU3YIOT €ro MHOXECTBEH-
HOCTb, BE/INYNHY, UIHTEHCMBHOCTb W CTEMNEHb MPOSIBIEHUS U
BblpaXeHbl B OMNPEeOeNeHHbIX eOVUHULAX U3MEPEHUS.

CyxeHne copepxaHuss npaB WU cBOOOA O3HA4YaeT YMEHb-
LIEHME MPU3HAKOB, COAEPXATESNbHbIX XapakTePUCTMK BO3-
MOXHOCTEI 4enoBeka, KOTopble OToOpaxatoTcss COOTBET-
CTBYIOLLUMMKM MpaBaMn N CBOOOAAMW, TO €CTb KayeCTBEHHbIX
xapaktepucTnk npaea. CyxeHne obbema npaB v cBodog, -
3TO YMEHblUEHNE Kpyra CyObLeKTOB, paaMmepa TeppuTopun,
BPEMEHN, pa3dMepa unm kKonudectsa Onar unm nodbiX Opy-
MX KONMMYECTBEHHO M3MEPUMbIX MOKa3aTesnen WCMnosb30Ba-

0630p pelleHnii KOHCTUTYLIMOHHBIX CyOOB

HUS nMpaB U cBOOOA, TO €CTb WX KONMYECTBEHHOM XapakTe-
pucTukn” (ab3aubl NATLIA, LWECTOW nyHkTa 4).

AHann3 nepBoro npegioxeHust nyHkra 2 pasgena |l
“BaknounTtenbHble nonoxeHua” 3akoHa Ne 1769-1V ceupe-
TENbCTBYET O TOM,4YTO CMBbIC/T MpaBa Ha CoumasibHylO 3alim-
TY N, KOTOPbIM pPaHee Ha3HayeHbl MEHCUMM CorfacHo 3ako-
Hy Ne 2262-Xll, ocTancad Hen3MeHHbIM, NOCKONbKY 3aKOH
Ne 1769-IV He m3MeHun CyLLecTBYIOLLEro Ha OEeHb €ero npu-
HATUS NPUOOPETEHHOrO MpaBa ML, HA MNOJIyYEHNE MEHCUIA.
Otnm nonoxeHvem BepxoBHas Papa YkpauHbl Ha OCHOBa-
HUM nNyHKTOB 3,5 4Yactn nepBon ctatbn 85,nyHkToB 1,6 4ac-
™ nepBon ctaten 92 KoHCTUTyumn YkpauHbl yCTaHOBMA
TOSIbKO MOPSAOK BbIMaThl MNEPEYNCIIEHHOW MEHCUM NULAM,
KOTOPbIM paHee HasHayeHbl MNeHCUM corfacHo 3akoHy Ne
2262-XIl n koTOpble MMEIOT NPaBO Ha NepepacyeT MNEeHCUn C
y4eToM nonoxeHun 3akoHa Ne 1769-IV,4TO0 3aknio4aeTcs B
MO3TanHOM BbINAATE MEHCUA BOEHHOCHYXALWMM W OPYrMm
amuam HaumHaa ¢ 1 gnBaps 2005 ropa B pasmepe 50 npo-
LLEHTOB NepevyuncneHHom neHcuu,a ¢ 1 aHeapsa 2006 ropa -
100 NpPOLIEHTOB MEPEYMNCNEHHON MEHCUN.

To ecTb 3akoHOgaTenb, BBOOA TakOW MNOPSAOK BbIMAaTbl
NEPEYNCNEHHON MEHCUM,HE HapyLUnUn HOPM ctatbh 22 KOHC-
TMTYyuMn YKpauHbl.

MyHkT 2 paspena Il “3aknounTenbHble MONoOXeHus” 3a-
koHa Ne 1769-IV copepxut oroBopky: “B cnyvae ecnn B
cnepncTemve nepepacyeTa rno Hopmam 3Toro 3akoHa pasmep
nMeHCMM N1 BbiNJlaYmBaemon B nepmog, ¢ 1 auBaps 2005
roga no 1 gauBaps 2006 ropa ee 4acTu YMEHbLLLAETCS, MeH-
CUSl BbIMJIAQYMBAETCA B paHee YCTaHOBJIEHHOM pasmepe”.
YKkas3aHHbIN MOPSAA0K BbiMAaTbl NEPEYNCIEHHOM MEHCUN UCK-
JIIO4AET BO3MOXHOCTb YMEHbLUEHUSI pa3mMepa MNeHcuun, 4To
COrNacoBbIBAETCA C 4acCTblo TpeTben ctatbl 22 KOHCTUTY-
UM YKpauHsbl.

PeweHne KoHctutyumoHHoroCypnaYkpauHbli
nopaenyocoorBeTCTBUUKOHCTUTYUMNYKpPaUHbI
(KOHCTUTYLLMUOHHOCTU) OTAENIbHbIXMOJIOXXEHUMN
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ctatbun36,nyHkTtoB 20,33,49,50cTatbun71,
ctaten97,98,104,1053akoHaYKpauHbl
“OlNocypapcTtBeHHOMOIOAXEeTe YKpanHbliHa
2007roa” NOKOHCTUTYLLUOHHOMY
npepacTaBneHnio BepxosHoroCyanaYkpaunHbli
(nenoorapaHTusXHe3aBuMCMMOCTUCYAEN)
ot 18mMoHa2007ronaNe4-pn/2007

BbiBOADI:

1. MpusHatb He cooTBeTcTBYIOWMMN KOHCTUTYUMM Ykpa-
WHbl (HEKOHCTUTYLMOHHBIMM), NONIOXEHNS 3akoHa YKpawHbl
“O TocynmapctBeHHOM OlomkeTe YkpaumHbl Ha 2007 rog” ot
19 pekabps 2006 roga Ne 489-V,a mMMeHHO:

— cTtatbn 36,CcorfacHo KOTOpOM “nbroTbl, KOMMEHCALMN ©
rapaHTun, Ha KOTOPbIE COrMacHO 3akoHaM YKpauHbl UMEIOT
npaBo OTAESIbHbIE KaTeropym pPabOTHUKOB OKOKETHBIX Y4-
peXneHnin, BOEHHOCHYXXalLMe W fvua psgoBOro M Havaslb-
CTBYIOLLErO0 COCTaBa, OTHOCUTENIbHO CHWXKEHUs nnaTbl 3a
NoNb30BaHME XWUbeM (KBAapPTUPHOM MnaTtbl), TOMIMBOM,TENe-
GOHOM U1 nnatbl 3a KOMMyHaJIbHbIE YCIYrn (BOAOCHAOXe-
HVe, BOOOOTBEAEHWNE, a3, ANEKTPUYECKasl U TernoBas 3Hep-
rms), 6ecnnatHbIi NPoOe3n BCEMU BMAAMM TOPOACKOr0 nac-
CaXMPCKOro TPaHCMopTa (32 WCKMIOYEHMEM TakCu) U aBTO-
MOOW/bHBIM TPAHCMOPTOM OOLLIEro Mofb30BaHUSA B CENbC-
KO MECTHOCTW, a TaKkkKe >XEeNe3HOOOPOXHbIM W  BOAHLIM
TPaHCNOPTOM MPUIFOPOAHONO COEAVIHEHUS U aBToOycamu
NPUrOpOAHLIX MapLUPYTOB MPEAOCTaBASIOTCS B Cydae,ecrnm
yKa3aHHble PabOTHMKM MMEIOT MPaBO Ha HAIOrOBYlO COLM-
aNbHYl0 NbroTy. Pasmep MNpeaoCTaBneHHbIX NIbFOT B OEHEX-
HOM 3KBMBANIEHTE BMECTE C OEHEXHbIMW OOXOAaMU yKa3aH-
HbIX PabOTHWKOB He AOPKEH MPEBbIATb BEMWMYMHBI 0OX0Aa,
JAloWero npaBoO Ha HaNOrOBYKD COLMAsbHYIO JIbrOTy”,B Yac-
Tn,KOTOpasa kKacaetcsa NpodeCccuoHasbHbIX CyOen;

- nyHkta 20 ctatbn 71, KOTOpbIM OCTaHoOBNAeHO Ha 2007
rog, OencTeme “yacten BTOpOW WM matonm ctatbk 37 (OTHOCW-
TENbHO OMNpeaeneHns pasmMepa neHcun 0e3 OrpaHuyveHust ee
npenensHoro pasmepa) 3akoHa YkpauHbl “O rocynapcTBeH-
HOWM cnyx6e”, B 4YacTu, kotopass kacaeTcsa npodeccmoHasb-
HbIX CyOen;

0630p peLUeHnii KOHCTUTYLMOHHBIX CYA0B

- nyHkta 33 cratbu 71, KOTOpbIM OCTaHoBneHo Ha 2007
rog, oenctene “absaua nNepBOro 4Yactu YeTBeEPTOM cTatbh 43
(oTHOCUTENBHO OMpedeneHns pasMepa  eXeMecsiHHOro o-
XM3HEHHOIO [OEHEXHOro coaepXaHua 6e3 OorpaHuyYeHust ero
npenensHoro pasmepa) 3akoHa YkpauHbl “O cratyce cynein”;

- nyHkTa 49 cratbk 71, KOTOpbIM OCTaHoeneHo Ha 2007 rog,
perictBne “absaua Tpetbero nyHkta 1 lNoctaHoBneHus Bep-
XOBHOM Papgbl YkpavHbl “O nopsioke BBeOEHUS B OENCTBUE
3akoHa YkpawHbl “O crtaryce cygen” ... OTHOCUTENbHO onpe-
JeneHns OpraHoB, BbIN/IA4YMBAEMbIX EXEMECAYHOE MOXN3HEH-
HOe [OEHEXHOE COAepXaHue CydbsM B OTCTaBke”;

- nyHkTa 50 ctatbm 71, KOTOpbIM OCTaHOBNEHO Ha 2007
rog nencrteme “yactu BTOpPOW ctatbn 123 (OTHOCUTENBHO
pa3mepa 3apaboTHOM nnatbl pabOTHUKOB annaparta CyaoB ”
paboTHNKOB rOCYAApPCTBEHHOM CydebHOM agMuMHUCTPauumn),
yactn Btopon crtatbm 130 (OTHOCUTENBHO NPMPAaABHMBAHNS
no ycrnosusiM onnatbl Tpyda) 3akoHa YkpavHbel “O cymoycT-
porcTBe YKpauHbl”,B 4acTu,KOTOpas Kacaetcs paboTHMKOB
annapara cyaooB M pabOTHMKOB rOCYOapCTBEHHOW cyaebHomn
agMUHUCTPaLMK;

— cratbh 97, cornacHo kotopon “c 1 quBapsa 2007 ropa
MakCUMaslbHbIA pa3Mep MNEHCUM WM EXEMECHHYHOIO MOXN3-
HEHHOro [EHEXHOro cogepXxaHusa (C yd4eTom HaabaBoOK, NMO-
BbILLUEHWI, JOMONHUTENbHbLIX MEHCUN, LENEBON OEHEXHON MNo-
MOLLM U MNEHCUn 3a 0coOble 3acnyru nepen, YKpanHom 1 apy-
rMMx gonnatr K MeHCUsIM, YCTaHOBJIEHHbIX 3aKOHOAATEesb-
CTBOM),Ha3Ha4YeHHbIX (nepeuymcnenHbix) B 2006 — 2007 rogax
COOTBETCTBEHHO... 3aKOHy YkpauHbl “O rocynapCTBEHHOMN
cnyxoe” ... He MOXEeT npeBbilwaTh 12 MUHUMAambHBIX pPa3Me-
POB MEHCUX MO BO3PACTY, yCTAHOBSIEHHON ab3auem nepBbiM
yacTn nepeon ctatbk 28 3akoHa YkpauHbl “O6 06L1eobs3a-
TEIbHOM rOCyOapCTBEHHOM MEHCMOHHOM CTpaxoBaHMKM”,a Mo
OPpYyrM KaTeropmsiM MeHCUOHEPOB Pas3Mep MEHCUN UNN EXe-
MECSHHOIO MOXW3HEHHOIO OEHEXHOro coaepXaHusa (C yde-
TOM HagbaBoOK, MOBbLILLEHWI, AONONHUTENBHbLIX MNMEHCUIA, uene-
BOM [OEHEXHOW MOMOLLM N MEHCUA 3a Ocobble 3acnyrn nepeq,
YKpanHO 1 Opyrux Oonnar K MeHCUsIM,yCTaHOB/EHHbIX 3aKO-
HOOATENbCTBOM), HA3HA4YEHHbIX (nepedncneHHbix) B 2007 ro-
oy, He MOXeT npeBbiwate 10TbICAY rpyBEH B MecsLl”’,B 4ac-
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TW,KOTOpasa Kacaetca npodeCcCUOHaNbHbIX CYOEWN;

- cratbk 98, no kotopon “B 2007 romy paboTalolmm
MEHCNOHEPaM, HA KOTOPbLIX pPaCrpoOCTPaHAETCa [LENCTBUE
3akoHa YkpauHbl “O6 006uieo06a3aTe/lbHOM rOCYOapCTBEH-
HOM MEHCUOHHOM CTpaxoBaHUK” ... 3akoHa YkpauHbl “O ro-
CYOApCTBEHHON cnyx6e” ... OOCPOYHO Ha3HAYEeHHast MNeH-
cusi NO BO3PacCTy ... B MEPUOA OO0 OOCTUXEHNS MEHCUOHHO-
ro BO3pacTa, NPeayCMOTPEHHOr0 3akOHO4AaTeNbCTBOM A
COOTBETCTBYIOLLUEN KATErOpUn nIuL, HE BbIMJIAYMBAETCA” B
yacTu,KoTopas KacaeTcs NpPodecCUoHanbHbIX CyOen u pa-
OOTHMKOB annapaTa CyOoB;

— cratbk 104, cootBeTCcTBEHHO KOTOpon “B 2007 rony
Ha3Ha4YeHMEe W BbiNIaTa EXEMECSYHOro MOXM3HEHHOIo ne-
HEXHOrO COAEpXaHus CyabsiM B OTCTaBKE OCYLLECTBNSAETCSH
opraHaMmn [MeHCcMoHHoro ¢oHga YkpauHbl. Mopsgok HasHa-
YeHMS1 N BbINNaTbl €XEMECSYHOIO MOXM3HEHHOIO [OEHEXHO-
ro copepxaHus onpenensietcsa npasneHnem [1eHCUOHHOro
doHOa YkpanHbl MO COrMacoOBaHUKD CO CreuuanbHO YMNOJSHO-
MOYEHHBIM LEHTpasibHbIM OpPraHoOM WCMONHUTENBHOM BRacTu
B cdhepe Tpyoa U COUMATBHOW MOAUTUKN”.

2. lMpekpatntb KOHCTUTYLMOHHOE MPOU3BOACTBO O COOT-
BeTCTBMN KOHCTUTYUMM YKpaunHbl (KOHCTUTYLMOHHOCTK) MNO-
noxeHus ctatbn 105 3akoHa YkpauHbl “O [ocymapCTBeH-
HoMm OromkeTe YkpanHbl Ha 2007 rop” ot 19 pekabps 2006
roga Ha OcCHoBaHUM NyHKTa 2 ctatbe 45 3akoHa YkpauHbl “O
KoHcTuTyumoHHom Cyoe YkpauHbl” — HECOOTBETCTBME KOHC-
TUTYUMOHHOIO MNpeAcTaBneHns TpeboBaHMsaM, NPenycMoT-
peHHbIM  KoHcTuUTyumeln YkpauHbl, 3akoHOM YkpauHbl “O
KoHctuTyumoHHoMm Cyae YkpauHbl”.

KpaTtkoeunanoxeHue:

CybbekT npaBa Ha KOHCTUTYLMOHHOE MpeacTaBiieHne -
BepxoBHbii Cyn, YkpauHbl - obpatunca B KOHCTUTYLMOHHBIN
Cyn YkpauHbl C Xx0OaTalCTBOM pPaCcCMOTPETb BOMPOC OTHO-
cutenbHO cooTBeTCTBUS KOHCTUTYUMM YKpauHbl (KOHCTUTY-
LIMOHHOCTW) OTAENbHbIX MONOXeHun ctaren 29,36,69, nyHK-
ToB 13,20, 30,33,49,50ctaten 71, craren 97,98, 104, 105,
106, 111 3akoHa YkpauHbl “O [ocypapcTBeHHOM OtomoxeTe
YkpanHbl Ha 2007 ron” (pnanee - 3akoH).

0630p peLUeHnii KOHCTUTYLMOHHBIX CYA0B

B wactn nepeoi ctatbm 126 OcHoBHOro 3akoHa YkpauHbl
3aKpEenIEHO MOJIOXKEHME, COMMaCHO KOTOPOMY HE3aBUCU-
MOCTb U HEMPUKOCHOBEHHOCTb Cyaen rapaHTtupytotca KoHc-
TUTYUMEn un 3akoHamu YkpauHbl. CocTaBnsiowen aTmx ra-
paHTUIA gaBnsieTcs 0693aHHOCTbL rocydapcTBa obecnednBaTb
dUHaAHCMPOBaHWE M Hagnexawme ycnosusa ona OyHKUNOHMU-
pOBaHVS CyOOB M OEATENbHOCTU Cyden nytemMm onpeneneHuvs
B [ocynapcTBeHHOM 6iomkeTe YkpauHbl OTOAENbHO PacxodoB
Ha cogepxaHue cypoB (4actb nepeasd crtatbn 130 KoHcTu-
Tyuun YKpauHbl), 4TO 1 NpeaycMOTPeEHO B 3akoHe.

CornacHo 4Yactn Tpetben ctatbm 11 3akoHa YkpauHbl “O
cTatyce cynen” rapaHtMm He3aBUCKMMOCTW CYOEN, BKIoYas
MeponpusaTus MX MNpPaBOBOWM 3alLMTbl, MATEPUASIBHOMO N CO-
uManbHOro obecrnevyeHus, PacnpoCTPaHAIOTCA Ha BCEX Cy-
nen YkpauHbl U He MOryT ObiTb YMpas3OHEHbl WM CHUXKEHBI
OPYrMM1 HOPMAaTUBHLIMW akTaMyM YKpauHbl. JTO MOMOXeHne
COrNacoBbIBAETCA C 4acCTblo TpeTben ctatbl 22 KOHCTUTY-
UM YKpauHsbl.

KoHctutyumonHbin Cya, YkpavHbl B PelwieHnn ot 1 gekab-
psa 2004 ropa Ne 20-pn/2004 cdopmynuposas npaBoOBYHO
NMO3uLUMIO,COrNTIacHO KOTOPO HOPMbl O MaTepualibHOM U Obl-
TOBOM 0OOecnedyeHnn cyaewn, yCTaHOBMEHHble cTaTben 44 3a-
koHa YkpauHbl “O crtaTtyce cyaei”,He MOryT ObiTb ynpasgoHe-
Hbl WM CHUXEHbl 6e3 COOTBETCTBYIOLLEN KOMMEHCALWN.
MpepoctaBneHne cyopsaM MpPeaycMOTPEHHbLIX 3TUM 3aKOHOM
NbroT, KOMMNEHCAUWIA N rapaHTUini HE MOXET CTaBUTbCH B 3a-
BUCMMOCTb OT AEHEXHbIX O0X0O0B CyAen U TeM CambIM He
MOIyT CHMXaTbCHA rapaHTUM MX HesaBUCUMOCTM (abs3al, BTO-
PO NyHKTa 7 MOTMBMPOBOYHOMN HacTu).

OpHol 13 rapaHTuii obecnedyeHns He3aBMCUMOCTU CYOEN,
3aKpensieHHbIX B Yactn nepson ctatbh 126 KoHctutyumm Yk-
pauHbl, IBASIETCA NPenoCTaBNeHNe MM 3a CYET rocynapctea
MatepuanbHOM N coumasnbHOW 3aluTbl (3apaboTHaa nnaTta,
MEHCUS,EXXEMECHAYHOE MOXUSHEHHOE OEHEXHOE COAEPXaHME
MU T.N.), NpegoctaBneHne MM B Oyayllem cTaTyca cydbs B
OTCTaBKe, NpaBO KOTOPOrO0 Ha MEHCUOHHOE U EXEMECSHHOEe
MOXWU3HEHHOE [OEHEXHOE COAEpPXaHME SBASIETCA rapaHTMEN
HEe3aBMCMMOCTM paboTalowmx cyaen. ExemecsauHoe MoOXm3-
HEHHOE [OEHEXHOE COAEpPXaHWe CyabW B YCTAHOB/IEHHOM
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pa3mMepe HanpasfieHO Ha obecneyvyeHne OO0CTOMHOro ero cra-
TyCa >XWU3HEHHOro YPOBHA. YCNOBMS M MOPSOOK BbinNiaTbl 3TO-
ro cogepxaHust ycTaHaBnmMBaloTCcs 3akoHOM YkpauHbl “O
cratyce cypgein”. Takaa npasoBasd no3vumsa msnoxeHa B Pe-
weHnn KoHctutyumonHoro Cypa YkpauHbel OT 11  okTs0ps
2005 ropa Ne 8-pri/2005 (meno o6 ypoBHE MEHCUM U exeme-
CAYHOrO MOXW3HEHHOIrO AEHEXHOro COoAepXaHus).

Mo cMmbiCny MONOXEHWI YacTeln BTOPOW, TPETLEW CTaTby
22 OcHoBHOro 3akoHa YKpauHbl, KOHCTUTYLMOHHbIE MpaBa U
cBOOOObl rapaHTMPYIOTCH, @ roCydapCTBO [AO/MKHO BO34Eep-
XUBATbCAA OT MNPUHATUSA NODBbIX aKTOB, KOTOPbIE MNPUBOANN
Obl K OTMEHE WM CYXEHMIO COOEPXaHUs U O0Obema CyLLecT-
BYIOLLIMX MpaB MU cBobom. Yactb nepBasa cratbn 24 KoHCTU-
Tyuun YKpaumHbl yCTaHaBMBaeT MNPUHLMMN, COrNacHO KOTOPO-
My rpaxgaHe WMEIOT paBHble KOHCTUTYLMOHHbIE MpaBa U
cBOOOAbI M ABNSIOTCA paBHbIMW MNEPeL, 3aKOHOM.

PeweHune KoHctutyyumonHoroCynaYkpaunHboi
nopenyo6oduumansbHOMTONIKOBAHUN
nosioXXeHunvyactuBocbMmomctatbu53akoHa
YKkpanHbl “OBOCCTAaHOBNIEHUMN
naaTeXecnocoOHOCTU AOJKHUKA NN
npu3HaHue ero6aHkpoToM” no
KOHCTUTYLLMOHHOMYOOpaLLeHNI0 OTKPbITOro
akKuMoOHepHorooouwecTBa
“KupoBorpago6naHepro” (nenoo
KpeautTopaxnpeanpmaTUnKOMMYHaNbHOMN
dopmMbICOOCTBEHHOCTH)
oT120uioHa2007ropnaNe5-pn/2007

BbiBOADI:

MonoxeHne 4YactTh BOCbMOW cTatbM 5 3akoHa YkpauHbl “O
BOCCTAHOBJIEHUM MATEXECNOCOOHOCTM  OOJKHUKA  UNKU
npu3HaHve ero 6aHKpoToM” (Oanee - 3akoH) creayeT MOHWU-
MaTb Tak:

Moa TepMmHOM “lopnamyeckne nuua - nNpeanpuaTus, 98-
naowmecs obbekTaMn npasa KOMMYHasIbHOW COOCTBEHHOC-
TN, NPUMEHEHHbIM B 4acTWM BOCbMOM cTaTbl 5 3akoHa,cne-

0630p peLUeHNii KOHCTUTYLIMOHHLIX CYya0B

OyeT TMOHMMaTb TOJIbKO KOMMYHaJIbHble YHUTapHbIE
npenonpuaTns.

CoOTBETCTBYIOLLMIA COBET OpPraHOB MECTHOro Ccamoyn-
paBNeHNa MMEET MpaBO WCKIOYUTENBHO Ha MJIEHAPHOM 3a-
cefjaHnn MPUHATb PeLUeEHNE O HEMNPUMEHEHWUW MOJSIOXEHUN
3akoHa K KOMMYHallbHbIM YHUTAPHbIM MNPeanpuaTUsam, KOTo-
pble HaxoOsATCA B KOMMYHaslbHOM COOCTBEHHOCTU ee Teppu-
TOpuanbHOM OOLWMHBI, KaKk OO0 Hayana npou3BOACTBA MO Ae-
ny o 6aHKpPOTCTBE 3TUX NPEeanpuaTuii, Tak U Ha toboi cTa-
UM Npom3BOACTBa MO Aeny O 6aHKpOTCTBe.

Mpon3BoacTtBO MO Aeny O 6GaHKPOTCTBE KOMMYHAsIbHbIX
YHUTAPHbIX NPEeanpuaTuii - B ciydasx, NpenyCMOTPEHHbIX
4YacTbl0 BOCbMOW CTaTbM 5 3akoHa, nognexuT npekpalle-
HMIO HE3aBUCMMO OT TOro, MPUHATO NN pPELUeHNEe COOTBET-
CTBYIOLLIEr0O COBEeTa oOpraHa MeCTHOrO CaMOyrnpaBfeHUs O
HEMNPUMEHEHNN MONOXEHUI 3TOro 3akoHa K 3TUM npegnpu-
ATUAM, UM TIOCNIE  HapyLLUeHUs CyooM oOLern lopucavkumm
npoun3eoacTBa Nno aeny o6 mx OGaHKPOTCTBE.

KpaTtkoeunanoxeHue:

YacTtblo yetBepTon ctatbn 214 XO39MCTBEHHOIO KoAekca
YKpanHbl YyCTAHOBIEHO,4YTO B Cly4asix,NnpenyCMOTPEHHbIX 3a-
KOHOM, HE MPUMEHSIOTCA npoueaypbl 6aHKpPOTCTBA OTHOCU-
TENMbHO KOMMYHalbHbIX MNPeanpuaTuin. 3TO 3akpernsieHo B
npeanucaHMnm 4act BOCbMOW cTaTbu 5 3akoHa, KOTOPbIM
onpeneneHo, YTo MonoXeHne 3akoHa He MNpUMEHsieETCH K
IOPUONYECKMM NMUAM - NPeanpuaTuaM, SBNSOWMMCA 00b-
eKTaMn npaBa KOMMYHaslbHOW COOCTBEHHOCTU,ECNIN OTHOCU-
TEMbHO HUX WCKIIOYUTENBHO HA MJIEHAPHOM 3acedaHum Co-
OTBETCTBYIOLLLErO COBETA OpPraHOB MECTHOro camoynpasne-
HUS MNPUHATO PELLUEHUS OTHOCUTENBLHO 3TOrO.

B npeambyne 3akoHa OnNpepeneHo,yYTo OH yCTaHaBnMBa-
€T YCNoBMS W MOpsaoK BOCCTAHOBMEHUS MNaTeXecrnocob-
HOCTM CyObekTa npennpuHMMaTeNlbCKON AOeaTeNbHOCTU -
OO/DKHMKA WU MPU3HaHWe ero 6aHKpOTOM M MPUMEHEHMEe
NNKBUOAUVOHHOM Mnpoueaypbl, MNOSIHOMO WIN  4aCTUYHOro
yOOBNETBOPEHNS TPEOOBaHUI KpeamTopoB. lockonbky aena
0 OaHkpoTcTBE gBNsietca ¢Gopmon cyaebHoro npouecca u
NnoOBEAOMCTBEHHbI XO3AMCTBEHHBIM CyAaM, 3aKOHOZATENEM
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B 4acTW BOCbMOW cTaTbe 5 3akoHa OrpaHM4eHO MpaBO Kpe-
OVUTOPOB KOMMYHallbHbIX MPeanpusaTMini  Ha CcrnpaBeaMBoe
cynebHoe pas3bupaTtenbCTBO, rapaHTUPOBaHHOE cTaTbe 6
KOHBEHUMM O 3awmMTe npaB 4YenoBeka W OCHOBHbIX CBOOOA,
1950 ropa.

3akoHopaTesnb, yctaHoBMB B KoHcTuTyuumn (ctatek 140,
141,142,143,144,145) 6Ga3oBble OCHOBbl (YHKLMOHMPOBA-
HUS MECTHOro CamoyrpaesfieHUsl, er0 OpraHoB, Matepuarnb-
Hyl0O MU (UHAHCOBYIO OCHOBY M T.M., APYyrMe BOMPOCHI Opra-
HM3aUMM MECTHOro camoyrnpaBneHusi, GoOpMmMpoBaHnS, Oesi-
TENbHOCTU U OTBETCTBEHHOCTW €ro OpraHoB OTHEC K orpe-
neneHnto 3akoHa (ctatbs 146). Takum 06pasOM,Ha KOHCTU-
TYUMOHHOM YPOBHE MNPEeAyCMOTPEHO CO34aHME MNpPaBOBbIX
YCNoBUiA Ans AasibHENWEro 3aKOHOAATENbHOro yperynmpo-
BaHMsl OTHOLLUEHUM C y4aCTMEM MECTHOrO CamoyrpaBfieHns B
chepe Xx039MCTBOBAHUS.

Bonpocbl 0 npegenax n $dopmMax y4actmsa OpraHoB MeECT-
HOroO CaMOynpaBfeHNS B XO3SNCTBEHHOM OEATENbHOCTU
KOHKPETU3NPOBaHbl B 3akoHe YkpauHbl “O MeCTHOM camo-
ynpaeneHun B YkpavHe” oT 21 maa 1997 ropa Ne 280/97-
BP ¢ nocnepyiowpmmMm M3MEHEHUSMW W OOMOMHEHUSMM (Oa-
nee - 3akoH Ne 280),X039MCTBEHHOM Koaekce YKpauHbl,KO-
Topbli BCcTynun B cuny ¢ 1 aHBaps 2004 roga, 3akoHe u gpy-
rMMxX 3aKOHOAATESbHbIX aKTax.

B 3akoHe Ne 280 3akpenneHbl OCHOBHblE MPUHUMMbLI OCY-
LECTB/IEHNUST MECTHOrO CamoyrnpasfieHns, Cpean KOTopbiX, B
YAaCTHOCTW, NMPMHLUMIM NPaBOBOW, OPraHN3auMOHHON U MaTe-
pranbHO-OUHAHCOBOWM CaMOCTOATENBHOCTM B Mnpegenax
NOJSIHOMOYMIA, onpeneneHHbix 3akoHom Ne 280 n gpyrumum
3akoHamun (ctatbss 4). YacTtelo naTton ctatbnt 16 3akoHa Ne
280 npenyCcMOTPEHO, 4TO OT finua M B UHTEPECaxX TeppuTo-
puvanbHbix  O0OWWH npaBa cybbekTa KOMMYHaNbHOM
COOCTBEHHOCTMN OCYLLECTBNSAIOT COOTBETCTBYIOLLME COBETHI,
a B cratbe 60 yCTaHOBMNEH pexXMM MnpaBa KOMMYHaIbHOW
COBCTBEHHOCTMN.

OcHoBHble HanpaBneHns 1 ¢GopMbl y4acTuUs MEeCTHOro ca-
MOYMpaBneHns B chepe XO3aMCTBOBAHUS YPErynMpoBaHbl B
cTatbsax 2,5,8,24,43,78,214 n ppyrnx Hopmax XO3sMCTBEH-
HOro kogekca. M3 wmnx copgepxaHusi BbITEKAET, HTO OpraHbl

0O0630p peLUeHNin KOHCTUTYLIMOHHbBIX CYAO0B

MECTHOIrO CaMOynpaBfieHNss He SBNAIOTCA CyObekTaMm XO-
36CTBOBaHUS, UM 3arpeLwlaeTca BbIMOMHEHNE MpPennpuHn-
MaTefibCKOM AEATENIbHOCTU, HO OHW MOIryT 00pa30BbIBATbL
CyObEKTblI XO3ANCTBOBAHUS.

CornacHo ctatbe 140 KoHCTUTYuMM n cTatbe 2 3akoHa
Ne 280 copepxaHuemMm OedarenbHOCTM MEeCTHOr0 camoynpaB-
JNIEHNS SBMSIETCS PELUEeHNE BOMPOCOB MECTHOMO 3HA4YeHusi B
VHTepecax TeppuUTOpuanbHOM OOLLUMHBbI camolr OOLIMHON ca-
MOCTOSTENIbHO WX MOA OTBETCTBEHHOCTb OPraHOB M O0JSK-
HOCTHBIX ML, MECTHOro camoynpaeneHusa. Ctatbeir 7 KoHc-
TATYUUN NPU3HAETC U rapaHTUPYeTcsl MECTHOE camoyn-
paBneHne, ogHOM N3 BaXHENLWWMX UeNnen AOesTenbHOCTU KO-
TOPOro sBNAeTcd obecrnedyeHne HEeOTIOXHbIX MOTPeBHOCTEN
HaceneHnss TeppuUToOpUaNIbHONM OBLWKWHBI B KOMMYHasbHbIX U
OPYrnxX HEOTNOXHbIX YCyrax CoumanbHOro xapakTepa, Han-
pumMep, N0 BOOOCHAOXEHWIO, OTOMJIEHUIO, BbIBO3E Mycopa U
otxodoB u T.n.. B crtatke 1 3akoHa Ne 280 maHo onpepene-
HME TepMMHa “NpaBO KOMMYHa/IbHOW COOCTBEHHOCTW”: 3TO
NnpaBo TeppuUTOpManbHON OOLLMHBI BNageTb, Lenecoobpas-
HO,9KOHOMHO,3bdEKTUBHO MOSIb30BATLCA N PACMNOPSKaTbCS
MO CBOEMY YCMOTPEHUIO M B CBOMX WMHTEPECAX UMYLLECTBOM,
KOTOpPOE MPUHALNEXUT €N,KaK HENOCPEACTBEHHO,Tak U Ye-
pe3 opraHbl MECTHOro CamMoOynpaBAeHus.

Llenbto HapeneHns TepputopuasibHbIX OBLLMH MPaBOM KOM-
MyHasTbHO COOCTBEHHOCTU SIBNSIETCA B MEPBYIO Ovepenb UC-
Mosib30BaHNE UMYLLECTBEHHBLIX OOLEKTOB 11 YOOBETBOPE-
HUSI HACYLLIHOW HeoOXOOUMOCTU XUTENEn 3TUX OOLLUMH B HEOT-
JIOXKHbIX ycfyrax, U nvllb BO BTOPYID O4epenb MNpaBO 3TOM
GOpMbI COOCTBEHHOCTM MpeaHa3Ha4YeHo Afis LenecoobpasHo-
ro,9KOHOMHOrO0 1 3hEdEKTUBHOIO WCMONB30BaHMS MMYLLECTBA
TEPPUTOPUATIbHLIX OBLLMH B APYrX WHTEpecax WX XUTenem.

Mockonbky opraHbl MECTHOIMO CaMOYMpPaBieHNs He SBMSAOT-
Cs CcyObekTamMy XO3SMCTBOBAHMS M MM 3anpeLleHo OcyLlec-
TBNATb NPEanPUHNMATENBLCKYIO OEATENbHOCTb,TO BaXHOE 3Ha-
YeHne UMEET MnpaBWUSIbHBLIA BbIOOP VMMM OpraHM3aUMOHHO-NPa-
BOBOM (OpPMbl CO3AABAEMbIX 3TUMWN OpraHamm CyObEKTOB XO-
3ancTBoBaHNA. B ctatbe 24 XO3AMCTBEHHOrO Kogekca orpe-
heneHbl 0COOEHHOCTN YNpPaBNEHUst XO3ANCTBEHHOW OedATesb-
HOCTbIO B KOMMYH&UIbHOM CEKTOPE 3KOHOMUKWU W, B HACTHOCTMU,
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NPEeayCMOTPEHO, YTO CYObeKTaMu XO3ANCTBOBAHUSA KOMMY-
Ha/IbHOMO CEeKTopa SKOHOMMKU SBNSOTCA CYyObeKTbl, AENCTBY-
lOLME HA OCHOBE JIMLUb KOMMYHaUIbHOM COOCTBEHHOCTU,a Tak-
Xe CyObekTbl, B YCTaBHOM OHOE KOTOPbIX O0MS KOMMYyHaslb-
HOM COOCTBEHHOCTW MPEBbLILLAET MNATLAECAT MPOLIEHTOB WU
npeacTaBfseT BennynHy,00ecneymBatoLLy0 opraHaM MeCTHO-
ro CamMoOyrnpaB/ieHMsi MPaBO PELLAIOWErO BAUSHUSA HA XO35i-
CTBEHHYIO OEATENbHOCTb 3TUX CYOLEKTOB (4acTb 3).

Cratbeli 78 HasBaHHOro Kopekca 3akpernsieHa BO3MOX-
HOCTb 00pal30oBaHWSA opraHamy MECTHOrO CamMoyrpaBieHns
KOMMYHasbHbIX YHUTAPHbIX NPeanpuatuin,T.e. NpeanpusaTuim,
KOTopble cO3JaloTcd Ha ©ase OTOeNeHHOW YacTu KOMMYy-
Ha/IbHOM COOCTBEHHOCTM W YCTaBHbI (OHA KOTOPbIX He
pasgeneH Ha gonu, akumu,nam u T1.n.. OpraHamm MecTHOro
camoynpasfieHns MoryT OblTb CO34aHbl HA OCHOBE OTAENEH-
HOW YacTW KOMMYyHaJIbHOW COOCTBEHHOCTU WM C MpuUBMEYe-
HMEM MMyLLECTBA 3TOM COOCTBEHHOCTM pa3Hble MO OpraHu-
3auUMOHHbIM dopmaM BuObl NPeanpUaTUR UK Opyrx cyob-
€KTOB X035MCTBOBaHMS.

CornacHo 4actu nepBor ctatbn 24 XO3SIMCTBEHHOrO KO-
JeKkca ynpaBneHne XO039MCTBEHHOM OeATEeNbHOCTbIO B KOM-
MyHaJIlbHOM CEKTOpPE 3KOHOMUKM OCYLLECTBSIETCA 4Yepes
CUCTEMY OPraHn3auMOHHO-XO3ANCTBEHHbLIX MOMHOMOYUIA
TeppuTopuasbHbiX OOLMH N OpraHOB MECTHOr0 camoyrpas-
JNIEHN OTHOCUTENbHO CYOBLEKTOB XO3AMCTBOBAHWUS, KOTOPbIE
npuvHagiexar K KOMMYHallbHOMY CEKTOPY 3KOHOMWKM U Bbl-
NMONHAIOT CBOD OeATeNIbHOCTb, 6a3Mpyscb Ha npaBe XO35n-
CTBEHHOIO BEAEHUS WM MpaBe OnepaTtuBHOIO YynpaBieHus.
LeaTtenbHOCTb B KOMMYHAIbHOM CEKTOPE 3KOHOMUKM Ha OC-
HOBaHUM YKa3aHHbIX OFPaHNYEHHbIX WMYLLECTBEHHbLIX MNpaB
OCYLLECTBNAIOT UCKIOYUTENIBHO KOMMYHASIbHbIE YHUTAPHbIE
NPeOnNPUSaTUS COraiaCHO MONOXEHUAM 4acTu TPETbEN CTaTbu
78 atoro Kopekca. lMoatomy BbIOOp OCHOBaTeNleEM OpraHu-
3auUMOHHOM dOopMbl  CyObekTa XO039MCTBOBaHUS, CO34aBae-
MO0 Ha OCHOBE WM C MNPUBNEYEHNEM KOMMYHASIbBHOTO UMY-
LecTBa, OO/KEH 3aBUCETb OT OMpeneneHns B ydpeauTenb-
HbIX OOKYMEHTaX Uenen ux OearenbHOCTU.

Ecnn rnaBHOM Uenbio CyObekTa XO3SMCTBOBAHUSA B KOM-
MyHaNIbHOM CEKTOpPE 9KOHOMUKU $BASIETCA NPOU3BOACTBO

0O0630p peLUeHNin KOHCTUTYLIMOHHbBIX CYAO0B

NPOOYKTOB WM YCNyr AN YOOBNETBOPEHUSI HACYLLHOM He-
0OXOAMMOCTU XUTENEN COOTBETCTBYIOLIEN TeppuTopuanb-
HOWM OBLUMHBLI, HANPUMEP, N0 BOAOCHAOGXEHUIO, OTOMIEHMIO,
BbIBO3Ee MycOpa W OTXOAOB U T.M.,TO €ro OpraHnm3aumoHHO-
npaBoBon (GOPMOIM  OOMKHblI CTAHOBUTBCH KOMMYHaIbHOE
yHUTapHoe npeanpuatue. Crtatbeinn 24 XO039NCTBEHHOrO KO-
Jekca aTa kareropus npegnpusaTus OTHeceHa K Kpyry cyob-
€KTOB XO39MCTBOBaHUS, OTHOCUTENIBHO KOTOPbIX OCYLUEC-
TBNSETCS yNpaBfieHne TepputopuasnbHbiX OBLUWH M OpraHoB
MECTHOIO CaMOYyMpaBfeHNs1 YEPE3 CUCTEMY WMX OpraHu3aum-
OHHO-XO3SIMCTBEHHbIX MOMHOMOYUIA.

KoMMyHanbHble YHUTapHbIE NPeanpusaTus SBNSOTCA CyOb-
€eKTaMn XO03\MCTBOBaHMS,KOTOPbIE MPEOOCTABNSAT XU3HEHHO
HEOOXOOMMbIE YCNYri HacCesieHMio, U B OCHOBE WX [OesTeNlb-
HOCTU MOJIOXEHbI MHTEPECHI TEPPUTOPUAIBHON OOLLMHbI.

B cnyuasx, koroga OCHOBHOM LENbl0 AEeATENbHOCTU CyOb-
€KTa XO35MCTBOBAHUS B KOMMYHASIbHOM CEKTOPE 3KOHOMMKMN
yKazaHo noJiydeHne npuobbinn, ero opraHnM3aumoHHO-MpPaBo-
BOM OPMOM [OOSKHbI CTaTb XO3SMCTBEHHblE 0OOLIECTBA C
COOTBETCTBYIOLLEN [0Me KOMMYHaNbHOM COOCTBEHHOCTU B
ycTaBHOM ¢oHae. XO3ANCTBEHHble 00LlecTBa NPOBOAAT
CBOK [OEATENbHOCTb Ha OCHOBE npaBa COBCTBEHHOCTU, 00-
Pa30BbIBAOTCA O BEOEHUSA WCKIIOYUTENBHO MNPEanpuHN-
MaTeNbCKON OeATeNbHOCTU, UENbio KOTOPOW SBNSETCA MNONy-
yeHne NpubdbiNn,a He OOCTUKEHME Kakoro-To APYyroro Couu-
anbHOro pesynbrarta.

OcyLlecTBneHNE KOPMOPaTUBHBLIX MPaB OpraHamMmM MeCTHO-
ro camoynpaeBfieHUs OTHOCUTESIbHO XO39MCTBEHHbIX OOLLECTB
npecnenyet uUefb Lenecoobpas3Horo, SKOHOMHOro M 3apgek-
TMBHOIO WCMONb30BaHMNSI KOMMYHaIbHOM COOCTBEHHOCTU,a He
YOOBNETBOPEHNE HACYLUHOW HeobXoOuMOCTU XUTENen Tep-
puTopuanbHoM obLWMHLIL. [loaTomMy cTatbelrt 24 XO3ANCTBEH-
HOFO KOAEKCa He MPEemyCMOTPEHO OTHECEHUS TakMX XO3si-
CTBEHHbIX 0OLEeCTB K CcybbekTam XO3AMCTBOBaHMS, OTHOCU-
TENMbHO KOTOPbIX OCYLLECTBASETCA YNpPaBleHNE TeppUTopu-
aNbHbIX OOLLUMH M OpraHoB MECTHOIO CamMOynpaBieHUs Yepes
CUCTEMY WX OPraHnU3auMNOHHO-XOSANCTBEHHbBIX MOSIHOMOYMIA.

CornacHo nNpuHUMNY COPasMepHOCTU,HTO SABMSETCA ane-
MEHTOM WAEW npaBa M WMOEONOrMU CNpaBenIMBOCTH, yCTa-
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HOBJIEHHbIE B 4aCTWM BOCbMOW CTaTbM 5 3akoHa OrpaHMyeHus
npaB KpPeamMTopoB CYObLEKTOB XO3AMCTBOBAHUS B KOMMY-
Ha/IbHOM CEKTOPE 3KOHOMUKW Ha YOOBNETBOPEHWE CBOMX
TpeboBaHWA B MPOW3BOACTBE MO Jenam O OaHKPOTCTBE
OOJDKHbI  OTBEYaTb MPaBOMEPHOM U OOLIECTBEHHO HEOOXOo-
ONMON uenw.

OueHnBass COOTHOLLEHWE Lenen rocynapCTBEHHOW MOMn-
TMKM MO BOMPOCaM O6aHKPOTCTBA OTHOCUTENBHO KOMMYyHaslb-
HbIX YHUTapHbIX MPeanpuaTUiA KU OrpaHUYeHne rocygap-
CTBOM MpaB KPeamMTOPOB Ha3BaHHbLIX NPeanpuaTMii Ha cnpa-
BeOmBoe cyaebHoe pas3bmpaTenbcTBO, KOTOPOe 3akperse-
HO B 4YaCTM BOCbMOWM cTatbe 5 3akoHa, KOHCTUTYLUOHHBIN
Cyn, cuuTaeT,yTo 3TO OrpaHMyYeEHME SBNSETCH COpPa3MepHbIM
(NnponopumoHasbHbIM) 1 OBLLLECTBEHHO HEOOXOAUMbIM  ONs
YOOBMETBOPEHUS HACYLLHOM HEeOOXO0OUMOCTU XUTEnen Tep-
puTOpUanbHbIX OOLUMH, KOTOpPbIE MOrMyT Moslyd4aTb COOTBET-
CTBYIOLLME KOMMYHaJIbHbIE YCMYr MCKIIOYUTENBHO OT TakmX
Kateropuii npeanpusatuii. 9TOM HOPMOIM OMTUMAasbHO YypaB-
HOBELLEHbl MpaBa N 3aKOHHblE VHTEPECHI XUTENEn TeppuTo-
puanbHbIX OOLUMH Ha MOJNIyYEHNE XU3HEHHO HEOBXOAMMBbIX
YCNyr OT KOMMYHasIbHbIX YHUTAPHbIX NPEeAnpUaTUiA, C OOHOWN
CTOPOHbI, U MpaBa M 3aKOHHbIE WMHTEPECHhl KPEeaUTOPOB 3ITUX
CyObEKTOB XO35MCTBOBAHUS - C OPYrow.

YacTtblo BOCbMOM cTatbM 5 3akoHa He onpeneneHo, Kor-
03 WMEHHO BO3MOXHO MPUHATME COOTBETCTBYIOLLMM COBe-
TOM OpraHoB MECTHOrO CamOYMpPaBMEHUS PELLUEHUss O Hen-
PUMEHEHMM npoueaypbl N0 Aenam O OaHKPOTCTBE OTHOCU-
TENbHO KOMMYHaJIbHbIX YHUTapPHbIX NpeanpuaTuii. KoHcTuTy-
LUMOHHBIN Cya, CYMTAET,UTO Y4nUTbiBas HEOTOXHLIA XapakTep
yCnyr, KOTopble NPEeAoCTaBASiOTCA 3TUMU  NPEeAnpPUATUSMN
XUTENAM COOTBETCTBYIOLLMX TEPPUTOPUAsbHBIX OOLLMH, 3Ta
HopMa 3akoHa He CTaBUT dakT NPUHATUS PELLEHUs Ha Mne-
HaApHOM 3acefaHUV COOTBETCTBYIOLLEro COBeTa OpraHoB
MECTHOIrO CaMOyrnpaB/ieHNs OTHOCUTESIbHO HEMPUMEHEHUS K
KOMMYHa/IbHbIM YHUTApPHbIM MNPEANPUATUSAM MONOXEHUA 3a-
KOHa B 3aBMCUMOCTb OT MOMEHTa BO30OYXAEHVs CyaOM [ae-
na o OaHKpPOTCTBE STOr0 MNPEAnPUaTUS U OOMYCKaeT BO3-
MOXHOCTb MPUHATUS TakOro pPeLleHMst Kak K Hadany npoms-
BOACTBA MO Oefly o OaHKpOTCTBE, Tak M Ha /obon cTagmm

0O0630p peLUeHNin KOHCTUTYLIMOHHbBIX CYAOB

npou3BoacTBa. DTO O3Ha4aeT,4To PakT Hanuumsa cynebHoro
nena o 6aHKPOTCTBE KOMMYHANbHOIO YHUTApHOro npeanpu-
ATUS UM ero OTCYTCTBME HEe MOXET BMATb Ha peannsaumio
COOTBETCTBYIOLLIMM COBETOM €ro npaBa OTHOCUTESNILHO MNpU-
HATUS peLleHns O HenpuMeHeHMM 3akoHa K 3ToMy npenn-
puatnio. MosTtoMy opraH MeCTHOrO CcamoynpaBfieHus npu
peanusauy CBOEro MOJSIHOMOYMS, MPenyCMOTPEHHOIO B
4YacTM BOCbMOW cTaTbM 5 3akoHa,He 00s3aH npeaBapuTenb-
HO COrnacoBbiBaTb C KPEAUTOPaMM KOMMYHaSIbHOMO YHUTap-
HOro MpeanpuaTUa 1 APYyruMn 3anHTepecOoBaHHbIMW NnLA-
MW CBOE pPELLUEHME O HEMPUMEHEHUN K HEMY MOSioxXeHun 3a-
KOHa WM npegnaratb MeponpuaTus No NpenoTBpPaLLEHUIO
©aHKpOTCTBa 3TOr0 NPEeanpuUaTUS.

XO39MCTBEHHBIVM CyA, O0/MKEH MPEKpaTuTb MPOU3BOACTBO
no geny o 6aHKPOTCTBE KOMMYHaSIbHOMO YHUTApPHOro npenn-
PUSTUS, €CNTM HA MJIEHAPHOM 3acefaHMM COOTBETCTBYIOLLETO
COBETA OpraHoB MECTHOro CamMOyrMpaBfiEHMSI MPUHATO pe-
LUEHNE OTHOCUTENIbHO HEMPUMEHEHUS MONOXEHUIA 3akoHa K
aToMy npegnpuaTuio. Yactelo BTOpoM ctatbn 41 Xossan-
CTBEHHOIO NPOLECCYaNbHOr0 KoAeKkca 3aKpersieHo, YTo Xo-
3AlCTBEHHbIE Cydbl paccmaTpuBaloT Aena O OaHKPOTCTBE C
y4eToOM 0CODOeHHOCTel, ycTaHOBNEeHHbIX 3akoHOM. [lepedeHb
OCHOBaHWA [Of9 NpeKpalleHns npou3BoacTea MO Aeny o
OaHKpOTCTBE,onpeneneHHbii ctatbein 40 3akoHa,He ABNaeT-
CS  MOJSHbIM, MOCKOMIbKY 3TOM HOPMOMN He MNpenycMOTPEHO
npekpalleHns Npoun3BoacTea No aeny o 6aHKpOTCTBE Npu
HanUuMM OOCTOATENBLCTB, M3MIOXKEHHLIX B 4YacTW BOCbMOW
cratbe 5 3akoHa. KoHCTUTYUMOHHbI Cya, cYMTaeT,yTo Moso-
XUTENBHOM 0093aHHOCTBLIO 3akoHoOaTeNs ABNSeTCA BOCMOS-
HeHne npobena B ctatbe 40 3akoHa ONs Haanexawero npu-
MEHEHUST CyOaMU YKa3aHHbIX TMOJIOXEHUIA.
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